the

Municipality
A publication of the League of Wisconsin Municipalities

March 2013, Volume 108, Number 3

Reading Legislation

the

Municipality
A publication of the League of Wisconsin Municipalities
March 2013
Volume 108, Number 3

Departments

How To

From the
Director

69

Legal
FAQs

86

League
Calendar
Legal
Captions
League
Programs

96

Read
Legislation

96

97

70

Employment with Company
Seeking City Agreement
May Cause Conflict of Interest

74

On Solid Ground
The Wisconsin Retirement System
And Its Effect on the State

82

2011 Revenues and Expenditures
For Cities and
Villages

89

Local Ordinances

Municipal
Actions

98

Classified
Ads

99

Local Officials
In the News

Contents

103

Regulating Electrical Contractors and
Electricians Precluded

92

Wisconsin Public Records Law
Applies to Records
Produced under Contract

93

Three-Year Initiative
To Help Cities Expand
Children’s Access to Health Insurance
the Municipality March 2013

95
67

From the Executive Director

Levied Out

I

n the 2005 state budget, Gov. Doyle
and the legislature imposed a twoyear levy limit on city councils and
village boards. When I talked about
levy limits at League meetings, I tried
to gauge the impact of the new law by
asking: How many of your communities levied to the maximum allowed
under levy limits? Anywhere from
20 percent to 40 percent of the hands
went up depending on the audience.

Now that levy limits are permanent, I
need a better measure of their impact
than just a show of hands at a League
meeting. Staff at the Wisconsin
Department of Revenue (DOR) provided me with a massive spreadsheet
calculating the levy limit for every
municipality in the state. The data
was for levies adopted in 2011. DOR
will not compile the 2012 data until
October 2013.

From that informal and unscientific
survey, I concluded that a majority of
cities and villages were not seriously
hampered by levy limits in the first
few years. The result did not surprise
me because local officials are frugal
folks who hate to raise property taxes.
The levy limit law in 2005 also contained a minimum cost-of-living adjustment, which added a little margin
for slow-growing communities.

In 2011, 440 cities and villages adopted levies that were within $1,000
of the maximum. That’s 74 percent.
I used $1,000 as the cut-off line because many local officials like to stay
a few dollars under the limit — just to
be safe. The other 153 cities and villages still had some room under levy
limits in 2011, but the amount varied
considerably.

Levy limits were reimposed in every
state budget since 2005, and Gov.
Walker and the legislature made them
permanent in 2011. They also made
the limits tighter and eliminated the
minimum adjustment.
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Eleven had more than $500,000 in
unused levy capacity. Thirty had
capacity in the range of $100,000 to
$500,000. I counted 58 in the range of
$10,000 to $100,000. The remaining
55 had capacity of less than $10,000
— which is not much even for a small
community.
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But the 153 communities with unused
levy capacity were the exception in
2011, not the rule.
I suspect that many had to use all of
their levy capacity in 2012. When
DOR reports the numbers next October, I expect the percentage of cities
and villages levying to the maximum
will reach 90 percent. Within a few
years, nearly every municipality in
the state will be levied out.
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Legal Comment

How to Read
By Claire Silverman, Legal Counsel

M

unicipal officials are naturally interested in proposed legislation (bills) affecting municipalities and in the end prod-

ucts of the legislature — the Wisconsin acts. For the most part, local officials rely on explanations of legislation prepared by others,
such as the League, but at times local officials may wish to consult
a bill or act directly. This Comment explains the basic components
of legislation and where to find information regarding legislation.
Introductory Information; Relating Clause
Bills are numbered sequentially in the order they are introduced. When a new
legislature convenes at the beginning of each odd-numbered year, the bill numbering sequence begins with the number 1 and goes up with each bill introduced
throughout the biennium. The Senate and the Assembly number bills introduced
in each house independently of bills introduced in the other house. So there
will be a Senate Bill 1 and an Assembly Bill 1. Unless by coincidence they are
introduced at the same time in the numbering sequence, proposals introduced
separately in each house will have different numbers even if the text is identical.
The top of each bill, after the bill number (e.g. 2012 Senate Bill 125), shows
the date on which the bill was introduced and the names of the legislators
introducing the bill. The main author is listed first, followed by the names of
other legislators in the house of origin who agreed to support the bill. Then the
co-sponsors are listed. They are the legislators in the other house who agreed to
be listed as supporters of the legislation.

This legal comment is a revised version of a legal comment written by
former legal counsel James Schneider.
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This portion of the bill also indicates
whether the bill was introduced by
a committee, instead of individual
legislators, and whether the introduction was at the request of an individual or group. For example, last
session’s budget bill, 2011 Assembly
Bill 1, was introduced by the Committee on Assembly Organization, by
request of the governor. If the bill was
referred to a particular committee at
the outset, that information will also
be there.
The top of an act (a bill that has
passed) is similar but a little different.
It does not indicate who introduced
or co-sponsored the bill. Instead, it
shows the act number (e.g. 2012 Wisconsin Act 132) the bill number (e.g.
2011 Senate Bill 125), and the date of
enactment and publication date.
Next comes a list of the provisions
treated by the bill or act, showing
the statutory provisions amended,
repealed, created, etc. Following this
list is the “relating clause,” which
indicates the subject matter of the legislation. This clause may be followed
by another clause indicating special
information, such as “providing for a
study” or “making an appropriation.”
For example, 2011 Senate Bill 125
was an act “to repeal 893.83(title)
and 893.83(2); and to renumber

Legal Comment
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and amend 893.83(1) of the statutes;
relating to: liability of cities, villages,
towns, and counties for damages
caused by an insufficiency or want of
repair of a highway.”
LRB Analysis; Explanatory
Material
In a bill, the Legislative Reference Bureau (LRB) analysis comes next; this
analysis is not printed as part of an act.
The purpose of the LRB analysis is to
provide a plain language explanation
of the bill. Reading the analysis is very
helpful, but it should be noted that
analyses are not prepared for amendments and substitute amendments
which, if adopted, can significantly
change the bill. After a bill passes the
house of origin, however, sometimes
an “engrossed” bill is printed, which
incorporates the adopted amendments
and includes an analysis.
In addition to the LRB analysis,
certain bills are accompanied by other
information. Legislative council bills
and the resultant acts may contain
notes, and bills referred to the joint
survey committees on retirement systems and tax exemptions are accom-

panied by those committees’ reports.
If a bill would affect an appropriation or increase or decrease general
local government fiscal liabilities or
revenues, the bill is referred to the
appropriate state agency for a written
fiscal estimate, which becomes part of
the bill file and is sometimes made an
appendix to the bill.
Enacting Clause and Body
Next, the body or text of the bill or act
follows the short “enacting clause”
(i.e., “The people of the state of
Wisconsin, represented in senate and
assembly, do enact as follows:”).
The body contains the statutory provisions created, amended, repealed,
renumbered, and consolidated, as
well as nonstatutory matters, such as
effective dates. The body is divided
into SECTIONS (always capitalized
within the bill or act) ranging from
SECTION 1 through, in the case of the
2011 budget act, SECTION 9421. The
reader should check the beginning of
each SECTION to see what the topic
and treatment are.
The SECTIONS are arranged so that
the statutory provisions treated are set

forth in numerical order. Some confusion can result here. Minor provisions
with insignificant changes may appear
before the “meat” of the legislation.
Reading the analysis first will show
the most important features of a bill.
Also, it should be noted that even
when the body creates new provisions,
such as a new chapter or subchapter,
which appear complete, there may
be other provisions elsewhere in the
legislation which will become part of
the new chapter or subchapter when it
is printed in the Wisconsin Statutes.
Generally, finding all of the relevant
provisions is not a problem. However,
with long bills, it can be difficult, and
most readers will rely on explanatory
information prepared by such groups
as state agencies and the League.
Fortunately, the most complicated legislation, the budget bills and acts, are
well-indexed. The Bulletin of Proceedings1 contains indices to bills and acts
arranged by subject matter and author.
For budget legislation, the indices
indicate the sections of the legislation

Reading Legislation
continued on page 72

1. Links to the Bulletin of Proceedings Indices can be found online at <https://docs.legis.wisconsin.gov/>.
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A

bill that

seems very
long and

complicated may
in fact be quite
straightforward,
with much of
the bulk due to
minor changes
to existing

”

language.

pertaining to a particular topic. This is
particularly useful in locating nonstatutory provisions, such as effective dates.
In addition, the biennial compilation
of acts, known as the session laws, is
printed in hardcover volumes (entitled,
for example, “2011 Laws of Wisconsin”) with a subject index containing
section citations for the budget acts.
It may be helpful to explain a bit about
statutory organization. The Wisconsin
Statutes are divided into chapters, subchapters, sections, subsections, paragraphs, subdivisions and subdivision
paragraphs. A hypothetical example of
a full statutory citation is s. 999.99(1)
(a)1.a. This citation shows each division except that of subchapter, which
is never found within the full citation.
The divisions are abbreviated within
the statutes as follows: ch., subch.,
s.,2 sub., par., and subd. Subparagraph
divisions are not abbreviated but are
shown as elements of a subdivision;
e.g., subd. 1.a. Not all statutes are
completely divided, however; many
chapters contain no subchapters, and
most sections are divided only into
subsections and paragraphs.
The references to statutory provisions
made within the statutes can be confusing and should be explained. References within the same division do not
contain the full citation. For example,
within a section, sub. (1) may refer to
“sub. (2)”; likewise par. (a) may refer
to “par. (b)” in the same subsection.
If references are made outside of the
same division, a more complete cite is
needed; thus a subsection of one stat-

ute would refer to a subsection in another statute by giving the section and
subsection cite [e.g. “s. 999.99(1)”].
Before turning to a discussion of
nonstatutory provisions, it may be
useful to briefly explain how statutory
changes are shown.
How Changes Are Indicated;
Amendments
Statutes are amended by striking and
underscoring. Striking (running a line
through the text) shows the language
in the existing law which is to be
deleted by the amendment. Underscoring shows new language. However, if a
provision is repealed, that fact is noted
rather than showing the provision with
striking. Likewise, if a provision is
created, or repealed and recreated, that
fact is indicated and the new text is
printed without underscoring.
Vetoed language is indicated by diagonal lines through the affected words
or section. The veto (unless overridden) negates whatever change was
proposed; thus a word to be deleted
by a bill will be stricken through, but
if the change was vetoed (and the
veto was upheld), the act will show
the word also covered by the diagonal
lines, with the result that the provision
remains unchanged.
The reader should focus, obviously, on
the changes in a bill. A bill that seems
very long and complicated may in fact
be quite straightforward, with much of
the bulk due to minor changes to existing language.
Before continuing the explanation of
the parts of legislation, it is worth men-

2. The courts and the League use the abbreviation “sec.” to refer to a statutory section rather than “s.”
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tioning amendments — those changes
to bills which, if adopted, become
part of the final act. An amendment
(or “simple amendment”) may make
one or many changes to the bill. These
changes are indicated as numbered
directions to change the bill (e.g. “1.
Page 4, line 13: delete lines 13 and
14.”). Also, the amendment itself
may be amended. A substitute amendment, if adopted, takes the place of the
original bill. Accordingly, substitute
amendments are drafted like bills and
may themselves be amended by simple
amendments.
Nonstatutory Provisions; Effective
Dates
After the body of the bill come the
nonstatutory sections such as transitional provisions, state agency position
authorizations, terminology changes,
cross-reference changes, initial applicability and effective dates. Needless
to say, these provisions are important
and can be confusing, especially in
complex legislation. Fortunately, as
noted above, there are indices showing the sections of budget legislation
containing these provisions.
Checking the initial applicability and
effective date provisions is particularly
important and can clear up items that
appear confusing in the body. Sometimes the same provision will be treated in different ways in the body, and it
is only by consulting the nonstatutory
material that the reason is made clear.
For example, language may be added
to a section of the statutes in one
section of the legislation and then the
whole provision may be repealed in
the following section of the legislation.
This looks odd until the effective date
provision is checked and it becomes
clear that the provision as amended by
the first change took effect following
enactment and the provision remains

in effect until repealed at the later date
indicated in the effective date section.
Finally, it should be mentioned that
effective date provisions are added
only when the change is to take effect
at a time other than the day after the
date of publication of the act. In other
words, changes take effect on the day
after publication, which is noted at the
top of the act, unless otherwise specified. Wis. Stat. sec. 991.11.
Sources of Information
League staff review all bills introduced
in the state Legislature and proposed
state agency regulations to determine
their impact on cities and villages.
We inform members about legislative actions through the Legislative
Bulletin and the Capitol Buzz. These
publications are e-mailed to local officials and staff, and are published on
the League’s web site. The Bulletin is
published each week the legislature
is in session, while the Capitol Buzz
is published on an as-needed basis to
get important information to members quickly. Legislative information
is also available at https://docs.legis.
wisconsin.gov/ which contains links
to current statutory and administrative
code provisions, links to bulletin of
proceedings indices, legislative activity for the current legislative session,
and miscellaneous documents such as
Executive orders and Rulings of the
Chair.
Miscellaneous 14
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Legal Opinion

Employment with Company Seeking City

Y

ou have requested an opinion from the League on

whether a city council member
(Council Member) who works
for a local company (Company)
may participate in the development of or vote on a development agreement (Agreement)
between the Company and City
in light of various conflict of
interest rules.
You reported that the Company
and City are currently discussing an Agreement. The Council
Member is employed by the
Company as the lead mail clerk.
He has no decision-making
power regarding the Agreement and would not receive any
commission or reward for the

You provided the Council Member
a detailed legal analysis of various
state and local ethics laws or rules and
corresponding legal conclusions and
advice regarding the situation. Nonetheless, the Council Member requested
an opinion from our office as well.
State and local ordinances govern the
conduct of the Member with respect
to development of or official action on
the Agreement. Your office analyzed
the Wisconsin Ethics Code for local
government officials and employees
sections 19.59(1) through 19.59(1)
(c)2, sections 946.13(1)(a) and (1)
(b), criminal laws prohibiting private
interests in public contracts, and some
local ethics ordinance provisions.
I agree with your conclusions regarding the state ethics code provisions
set forth in Wis. Stat. secs. 19.59(1)
(b), 19.59(1)(br), 19.59(1)(c)1, and the
criminal law restrictions of 946.13(1)
(a), and 946.13(1)(b) and do not think
additional detailed analysis by our
office is necessary. So, my comments
on these restrictions will be limited but
will include some clarifications that I
think are useful.
I do not fully agree with your office’s
conclusions regarding Wis. Stat. secs.
19.59(1)(a), 19.59(1)(c)2 and 19.59(1)
(c)2. Accordingly, I will provide an
alternative analysis of these sections.

Agreement.

1. Sec. 19.42(7), Stats.
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I also do not disagree with your interpretation of City ethics code provisions. Therefore, I have not provided
any additional analysis or comment on
them except to the extent my analysis or comments relate to City code
provisions that incorporate statutory
language (e.g., sec. 946.13).
The state ethics code for local government officials set forth in section 19.59
contains key terms that are important
to understanding the restrictions imposed by that law because it restricts
the conduct that affects the official
as well as members of his immediate
family and organizations with which
he is associated. So, an analysis of the
state ethics code appropriately starts
with the definition of these terms.
The state ethics code for local government officials defines the term “immediate family” as an official’s spouse
and family members who receive more
than one-half of their support from
the official or from whom the official
receives more than one-half of his or
her support.1 If these support thresholds are not met, the state ethics law
for local government officials does
not impose any limitations on an official on matters involving his spouse,
children, parents, siblings or any other
person we usually consider part of a
person’s immediate family.
Under the state ethics code, an official
is “associated” with an organization

Legal Opinion

Agreement May Cause Conflict of Interest
for purposes of the law when the individual or a member of the individual’s
immediate family is an officer, director
or trustee, or owns at least 10 percent
of the organization. An individual is
not associated with an organization
merely because the individual is a
member or employee of the organization.2
With these terms in mind we can turn
to the specific restrictions imposed by
sec. 19.59(1)(a) through 19.59(1)(c)2.
Section 19.59(1)(a)
Section 19.59(1)(a) of the state ethics
code for local government officials
prohibits a public official from using
their office to obtain financial gain or
anything of substantial value for the
private benefit of themselves, their
immediate family, or an organization
with which they are associated. Your
office concluded and advised in its
opinion that “[t]he Council Member
should not receive anything of value
from his employer outside his regular
compensation to best avoid violating
Wis. Stat. sec. 19.59(1)(a).” I think
this statement expresses limits on the
Council Member’s conduct that are
not imposed by sec. 19.59(1)(a).
The plain language of sec. 19.59(1)(a)
prohibits the use of a public office to
secure some financial gain or item of
substantial value. This means a section
sec. 19.59(1)(a) violation requires

some link between the gain or item
received and the recipient’s public
official/employee status. Without this
connection, there is no use of office
and no restriction imposed by sec.
19.59(1)(a).
In the context of a public official’s
private employment, there is no violation of sec. 19.59(1)(a) if he does not
use his public office to obtain something other than his regular compensation from his employer. Accordingly,
19.59(1)(a) allows a public official
to receive any financial gain or item
of value from an employer that is a
normal part of his employer-employee
relationship.
I agree with your implicit conclusion
that section 19.59(1)(a) clearly permits the Council Member to receive
his regular compensation from the
Company even while the Company
is pursuing the proposed Agreement
with the City. However, I think sec.
19.59(1)(a) also permits the Council
Member to receive any other financial
gain or item of value from the Company unless it is obtained because of his
status as a public official. Therefore,
I think the instruction to the Council
Member that he should avoid receipt
of anything other than his regular
compensation from the Company goes
Ethics
continued on page 77

2. Sec. 19.42(2), Stats.
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from page 75

beyond the limitation actually imposed
by sec. 19.59(1)(a).
Section 19.59(1)(b)
Section 19.59(1)(b) of the state ethics
code for local government officials
prohibits local officials from receiving “anything of value” if it could
reasonably be expected to influence
the official’s vote, official action or
judgment, or could reasonably be
considered as a reward for any official
action or inaction.
The term “anything of value” includes any money, property, favor
or service.3 The state Government
Accountability Board (GAB), the state
agency with authority to interpret the
state ethics law for local government
officials, advises that a local public
official may only accept items of insubstantial value such as “mere tokens
and items or services of only nominal,
insignificant, or trivial value.”4
There are no facts indicating the
Council Member has received anything of value in contravention of this
restriction. Accordingly, your office
concluded and advised that “[t]o avoid
violating Wis. Stat. sec. 19.59(1)(b),
the Council Member should not accept
or solicit anything of value if it could
reasonably be expected to influence
his actions, judgment, or vote.” I agree
with this conclusion and note that
it implicitly acknowledges that the
Council Member’s regular compensation from his employer is insufficient
to trigger a violation of sec. 19.59(1)
(b).

I also think, in accordance with the
foregoing analysis of sec. 19.59(1)
(a), that even if the Council Member
received or sought anything of value
from his employer other than his regular compensation while his employer
is engaged in negotiations or other
business with the City such action
does not establish a violation of sec.
19.59(1)(b) either. Rather, there must
be proof that the non-compensation
item of value he accepted or solicited “could reasonably be expected
to influence [his] vote, official action
or judgment, or could reasonably be
considered as a reward for any official
action or inaction.”
Section 19.59(1)(br)
Section 19.59(1)(br) prohibits a local government official from giving,
offering or promising to give, or
withholding or offering or promising
to withhold, his or her vote or influence, or promising to take or refrain
from taking official action with respect
to any proposed or pending matter in
exchange for any other person making
or refraining from making a political
contribution or providing or refraining
from providing anything of service or
thing of value to or for the benefit of
a candidate, political party, any other
person who is subject to registration
under sec. 11.05, or any person making a communication that contains a
reference to a clearly identified local
public official holding an elective office or to a candidate for local public
office. In short, this restriction bars
political influence peddling.
Ethics
continued on page 78
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3. Sec. 19.42(1), Stats.
4. GAB Guideline 1219.
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Your office concluded and advised
that “[t]o avoid violating Wis. Stat.
sec. 19.59(1)(br), the Council Member
should be cautious not to give any
impression of offering or promising to vote or influence other council
member with respect to this Agreement in return for financial political
contributions for himself or any other
candidate.” I understand that since
there is no evidence of any conduct by
the Council Member contrary to this
restriction, that this statement is primarily legal advice for future conduct.
However, I must note though that the
statute does not prohibit impressions.
Rather, a violation would require an
actual gift, offer or promise by the
Council Member, not simply the impression of one.
Section 19.59(1)(c)1
Section 19.59(1)(c)1 of the state ethics
code for local government officials
prohibits the Council Member from
taking official action substantially
affecting a matter in which he, an
immediate family member, or an
organization with which he is associated has a substantial financial interest.
Your office concluded that the Council
Member “could be at risk of violating
sec. 19.59(1)(c)1 if he “takes official
action regarding the Agreement.” I
cannot identify such risk from the facts
provided.
Your office’s opinion stated that “the
Council Member would not likely give
the impression of having a substantial
financial interest in the outcome of
the Agreement if he receives only his
regular compensation before and after
any Agreement is reached.” This statement implicitly acknowledges that the
Council Member’s regular compensation is insufficient to constitute a sub-

78

stantial financial interest under section
19.59(1)(c)1 and I agree.
However, similar to my observation on
the analysis of sec. 19.59(1)(br), section 19.59(1)(c)1 does not prohibit the
“impression” of a substantial financial
interest. It prohibits official action on
a matter only when there is in fact a
substantial financial interest of the
official, a member of the official’s
immediate family or an organization
with which the official is associated. If
there is no “substantial financial interest” involved, there is no risk of violation, irrespective of what impression a
public official’s actions create.
The only financial interest connection
between the Council Member and the
Company is his regular compensation.
There are no other facts establishing or
suggesting that the Council Member
has some other substantial financial
interest in the proposed Agreement
that would prohibit official action by
the Council Member. Nonetheless, the
opinion advises that the Council Member risks violating sec. 19.59(1)(c)1 if
he takes official action regarding the
Agreement.
While the impression of a public official’s actions is certainly significant
for public policy reasons, the impression of a substantial financial interest
is insufficient to trigger the limitations of sec. 19.59(1)(c)1. Given that
the facts provided do not establish a
“substantial financial interest” in the
Agreement for the Council Member, a
member of his immediate family or an
organization with which he is associated, I do not think the Council Member
risks violating sec. 19.59(1)(a)1 if he
takes official action with respect to it.
Section 19.59(1)(c)2
Section 19.59(1)(c)2 of the state ethics
code for local government officials
the Municipality March 2013

prohibits the Council Member from
using “his or her office in a way that
produces or assists in the production
of a substantial benefit, direct or indirect, for the [Council Member], one
or more members of [his] immediate
family either separately or together,
or an organization with which [he] is
associated.” Your office advised in its
opinion that “[i]f the Council Member takes official action regarding the
Agreement, he likely violates Wis.
Stat. sec. 19.59(1)(c)2.” I disagree
with this conclusion.
A fundamental rule of statutory interpretation is the requirement that the
plain language of a statute be applied.
The plain language of sec. 19.59(1)
(c)1 makes it applicable to official
actions of a public official while sec.
19.59(1)(c)2 applies when a public official uses his or her office. Therefore,
the plain language of these statutes
shows that sec. 19.59(1)(c)2 prohibits
“using” a public office, not “taking
official action.”
The plain language of these statutes
also reveals that they apply different
legal standards. Section 19.59(1)(c)1
requires proof of a “substantial financial interest” for a violation while a
section sec. 19.59(1)(c)2 violation may
be proved by showing some direct or
indirect “substantial benefit” for the
official, a member of the official’s immediate family or an organization with
which the official is associated.
It is clear that use of office could be
read to include official action. Likewise, a substantial benefit could easily
be read to include a substantial financial interest. However, such a reading of sec. 19.59(1)(c)2 terms would
render all of sec. 19.59(1)(c)2 unnecessary or surplus language because it
means the sec. 19.59(1)(c)1 conduct
is already covered by and restricted
under sec. 19.59(1)(c)2.

Legal Opinion

A well-established rule proscribes
statutory interpretations that render
statutory language unnecessary or
surplus. This rule would be violated
if sec. 19.59(1)(c)2 is interpreted to
include the conduct and legal standard
set forth in sec. 19.59(1)(c)1. Accordingly, such an interpretation is not
permissible.
Your office’s opinion advised the
Council Member that he would
likely violate sec. 19.59(1)(c)2 if
he takes official action regarding
the proposed Agreement. I disagree
with this instruction because official
action is subject to the limitation in
sec. 19.59(1)(c)1, not sec. 19.59(1)
(c)2. Moreover, my analysis of sec.
19.59(1)(c)1 concluded that the Council Member does not risk a violation
of sec. 19.59(1)(c)1 if he takes official
action on the proposed Agreement.
The opinion from your office stated
that “[t]he Council Member, as an
employee of the Company, arguably
has an indirect benefit from the Agreement, given that the success of his employer ultimately affects his employment.” Thus, your office’s analysis
and advice to the Council Member
regarding sec. 19.59(1)(c)2 rests on
the proposition that the economic
success of the Company constitutes
a substantial indirect benefit to the
Council Member because it affects his
employment.
I note that your office’s analysis of
sec. 19.59(1)(a) did not consider
any indirect employment benefit the
Council Member might receive from
the Agreement. It did not find that the
economic success of the Company derived from the Agreement constituted
receipt of “anything of substantial
value” by the Council Member under
sec. 19.59(1)(a).

I do not find any significant difference between the phrases “substantial
value” and “substantial benefit” as
they are used in sections 19.59(1)(a)
and 19.59(1)(c)2 respectively, or at the
very least, think “substantial benefit”
would include anything of “substantial
value.” Accordingly, if the economic
success of the Company is insufficient
to constitute “anything of substantial
value” for purposes of sec. 19.59(1)
(a) then it is insufficient to constitute
a “substantial benefit” for purposes of
sec. 19.59(1)(c)2.
I agree with your office’s decision
not to consider the economic success
of the Company in its analysis of
sec. 19.59(1)(a) and think the same
approach is warranted under sec.
19.59(1)(c)2. Similar language provides a sound reason for comparable
analysis. However, insufficient information is probably the most important
reason.
While the Company’s economic
success surely provides value or
an indirect benefit for the Council
Member, there are no facts that allow
us to determine whether the value or
benefit is or is not substantial because
there is no information detailing how
much the Council Member’s employment with the Company depends on
the Agreement. Therefore, I conclude
that there are insufficient facts to state
that any action or use of office by the
Council Member regarding the Agreement likely violates sec. 19.59(1)(c)2.
Section 946.13(1)(a).
Section 946.13(1)(a) prohibits a public
official or employee from, in his or
her private capacity, negotiating or
Ethics
continued on page 81
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“
I

t also important

to note that a
violation of sec.
946.13(1)(a) does
not require that a
contract actually
be executed.
Merely attempting
to negotiate or bid
for the contract is

”

enough to violate
the restriction.

79

80

the Municipality March 2013

Legal Opinion
Ethics
from page 79

bidding for or entering into a contract
in which the official or employee has
a direct or indirect private pecuniary
interest if the official or employee is
also authorized or required by law to
participate in his capacity as such officer or employee in the making of that
contract. This is the most significant
prohibition in the pecuniary interest
statute since there is no requirement
that an official or employee actually
take any action as a public official or
employee in regard to the contract.
The statute imposes liability simply
when a public official or employee is
authorized to participate in its making.
So, abstaining from voting or any other action as a public official or public
employee will not insulate the official/
employee from a sec. 946.13(1)(a)
violation.
Your office concluded that “[t]he
Council Member will be guilty of a
Class I felony under Wis. Stat. sec.
946.13(1)(a) if he, in his private
capacity, negotiates for the Agreement
because he has an indirect private pecuniary interest in the Agreement and
is authorized to participate as Council
Member in the formation of the Agreement.” I agree with this conclusion,
but offer some additional clarification.
The opinion of your office properly
stresses that the Council Member must
not actively participate in the development or negotiation of the Agreement
in his private capacity. Accordingly,
he cannot provide advice or suggestions as employee to the Company
regarding the terms of the Agreement,
negotiation strategies, or similar active
participation. However, it is important

to note that avoiding active participation as employee of the Company is
not sufficient to avoid a violation.
The attorney general has noted the potential for violations of sec. 946.13(1)
where there is an “identity of interest”
between an employee and his employer, which creates a circumstance where
the employer might be considered an
agent of the employee. In such a case,
actions of the employer might be construed as the actions of the employee.5
For example, if the proposed Agreement would directly impact the Council Member’s work at the Company, all
actions of the Company regarding the
Agreement might be deemed actions
of the Council Member even if he has
not actively participated in his private
capacity as a Company employee.
I cannot find any identity of interest
between the Company and the Council
Member from the facts provided.
However, both the Council Member
and your office should explore this
possibility to avoid a violation of sec.
946.13(1)(a) given that the statute
imposes a strict liability standard.
I think it also important to note that
a violation of sec. 946.13(1)(a) does
not require that a contract actually be
executed. Merely attempting to negotiate or bid for the contract is enough to
violate the restriction. Moreover, there
is nothing in the plain language of the
statute that defines or limits negotiation or bidding to formal procedures.
Thus, even informal discussions by
the Council Member with any other
public official or employee involved
in the Agreement process about the
Company are risky because they might
constitute negotiation or bidding by
the Council Member as a Company

employee and as an agent for the
Company.
Section 946.13(1)(b).
Wis. Stat. sec. 946.13(1)(b) 2 prohibits
a public official or employee from participating in the making of a municipal
contract in his or her official capacity
or performing some function requiring
the exercise of discretion in regards to
a municipal contract if the official has
a direct or indirect financial interest in
the contract.
This restriction requires some affirmative act as a public official or
employee before there is a violation.
Accordingly, refraining from acting in
all official or authorized capacities on
the contract will prevent violation.
Your office concluded in its opinion,
that “[t]he Council Member will be
guilty of a Class I felony under Wis.
Stat. sec. 946.13(1)(b), if he, as a
public official, negotiates or enters
into the Agreement.” I agree with this
conclusion but note that sec. 946.13(1)
(b) bars more than just negotiation or
execution. It prohibits every action
as a public official or employee that
constitutes participation in the making
of a contract and every function as a
public official or employee requiring
the exercise of discretion related to a
contract. Thus, the types of affirmative acts covered by this restriction
are much broader than negotiation or
execution.
Pecuniary Interest 391
Pecuniary Interest 392
Pecuniary Interest 393

5. 75 Op. Att’y Gen. 172, 174 (1986).
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On Solid Ground:

The Wisconsin Retirement System
By Nancy Ketterhagen, ETF

A

re you aware of the effect of the Wisconsin Retirement System (WRS) on Wisconsin’s state and local economies? The

Wisconsin Retirement System pays retirement, disability and death
benefits to public employees (and their beneficiaries) of the state of
Wisconsin and participating Wisconsin local government employ-

As for impact on tax revenues, the
study found that WRS pension payments supported $856.7 million in
federal, state and local government
revenues.
WRS: One of the Best-Funded
Pension Plans in the U.S.

out the state, as one person’s spending becomes another’s income,

Twice within the past year the WRS
has been nationally recognized for
its rock-solid funding status. Funded
status is a measure of the extent to
which the system has accumulated
enough assets to pay the benefits
earned by members.

creating a multiplier effect.

Morningstar, Inc.

ers. In 2011 the WRS paid more than $4.1 billion in payments to
approximately 167,000 retirees and beneficiaries — 86 percent of
whom reside in Wisconsin. Their spending reverberates through-

Each dollar paid in WRS pension benefits supports $1.49 in total economic
activity in Wisconsin, according to a recent National Institute on Retirement
Security (NIRS) analysis.
Spending coming from WRS pension payments in 2009 helped support 50,317
jobs that generated $2.0 billion in wages and salaries, according to NIRS. To put
things in perspective, Wisconsin’s unemployment rate in 2009 was 8.7 percent.
The fact that WRS pension payments supported 50,317 jobs is significant, as it
represented 1.6 percentage points in the state’s labor force.
WRS Pension Benefit Multiplier

$1.00				
$1.49
pension benefits paid		
goes back into the Wisconsin
to WRS Retirees			economy
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Morningstar, Inc. found that with a
2011 funded ratio of 99.8 percent, the
WRS is the strongest funded public
pension plan in the United States.
Only seven states have a funding ratio
of 90 percent or better, led by Wisconsin. That compares to 21 states
that fall below Morningstar’s fiscallysound threshold of a 70 percent
funded ratio.
The public pension plan analysis
focused on two key metrics: funded
ratio (the ability of a pension plan to
meet its obligations) and unfunded
liability per capita (the amount each
taxpayer in the state would need to
pay to fully fund an unfunded liability).
Fourteen states have an unfunded
liability under $1,500 per capita,
Morningstar’s threshold for “good”
unfunded liability levels. Based on

Article

and Its Effect on the State
this calculation, Wisconsin’s unfunded
liability per resident is $23, the lowest of any public pension plan in the
country.
It is important to note that in the WRS,
employers are responsible for managing their unfunded liabilities.The majority of the system’s 1,480 employers
have no unfunded liability obligations
to the WRS; less than 200 currently
have an unfunded liability balance.
The Pew Center for the States
In its report, The Widening Gap Update, the Pew Center called the WRS
a “solid performer” when it comes
to paying its benefit obligations for
current and future retired Wisconsin
public employees.
For all states combined, the gap
between pension system assets and
pension obligations grew by nearly 9
percent from 2009 to 2010, due to the
continued effects of the financial crisis
of 2008 and states’ inability to fully
fund their pension commitments.
By contrast, Wisconsin’s funding level
remained strong. The report demonstrates that Wisconsin’s strong funding level and regular payment of its
actuarially required contributions sets
the WRS apart from many other public
pension plans.
WRS at a Glance
The WRS provides a modest income
and financial security in retirement
for Wisconsin state government

employees and employees of local
government employers who elect to
participate.
•

Average WRS pension benefit
paid in 2011: $24,916 per year.

•

Percentage of pension benefit
funding from investment earnings:
70 percent (remainder comes from
employee and employer contributions)

•

Number of employers: 1,480
1,423 local government
57 state government

•

Employees by employer type:
27 percent state
73 percent local

•

Number of members: 570,612;
Active employees: 256,232
Annuitants (retirees, disability recipients, beneficiaries):
167,453
Inactive employees: 146,927

The Department of Employee Trust
Funds is the state agency that administers WRS benefits, including collecting
all contributions made to the public
employee trust funds, calculating and
disbursing payments from the trust
funds, and providing information and
services to employees and employers.
The WRS had approximately $85 billion in assets as of December 31, 2012.
It is the 9th largest U.S. public pension
fund and the 30th largest public or private pension fund in the world. WRS
assets are professionally managed by
the Municipality March 2013

the State of Wisconsin Investment
Board.
Resources
Pensionomics 2012: Measuring the
Economic Impact of State and Local
Pension Plans; National Institute on
Retirement Security <http://www.
nirsonline.org/storage/nirs/documents/factSheetsPreviews/Factsheet_
WI.pdf>.
An excerpt of The State of State Pension Plans: A Deep Dive into Shortfalls and Surpluses, is available at
<http://global.morningstar.com/statepensions>.
For more information about Morningstar’s analysis of government pension
plans, the company’s State and Local
Pensions 101 overview is available at
<http://global.morningstar.com/pensions101>.
To review The Widening Gap Update, go to <http://www.pewstates.
org/uploadedFiles/PCS_Assets/2012/
Pew_Pensions_Update.pdf>.

Nancy Ketterhagen is with the
Office of Communications,
Employee Trust Funds. For
more information, she may be
contacted at nancy.ketterhagen@
etf.wi.gov or (608) 266-7471.
Website: www.etf.wi.gov.

83

Legal FAQs

Frequently Asked Questions

Legal

1.

What constitutes a quorum?
Is the number necessary for
a quorum reduced when there are
vacancies on the governing body?
A quorum is the minimum number of
members of a body that may meet and
transact business. Although a number
less than a quorum can take action
where specifically authorized (e.g., the
statutes authorize less than a quorum
to adjourn or compel attendance of absent members), the general rule is that
any action taken by a governing body
at a meeting without a lawful quorum
is null and void. Board of Supervisors
of Oconto County v. Hall, 47 Wis. 208,
213, 2 N.W. 291 (1879).
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The number needed for a quorum
depends on the governmental body in
question. Usually statutes, bylaws or
ordinances set forth what constitutes
a quorum for a particular body. In
the absence of any statute, bylaw or
ordinance specifying a quorum, the
common-law rule is that a quorum is
a majority of the members of a body
entitled to vote on all matters. 4 McQuillin, Law of Municipal Corporations, sec. 13.34 (3d ed.). The statutes
specify what constitutes a quorum
for city and village governing bodies.
In calculating quorum requirements,
answers with fractions are rounded up
to the next whole number. See State
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ex rel. Burdick v. Tyrell, 158 Wis. 425,
434, 149 N.W. 280 (1914); Governing
Bodies 321.
Cities
In cities operating under the mayorcouncil form of government, the
Mayor and alderpersons constitute
the common council. Sec. 62.11(1).
Two-thirds of the common council’s
members constitute a quorum, except
that in cities having not more than five
alderpersons, a majority is a quorum.
Sec. 62.11(3)(b). The mayor is not
counted in determining whether a quorum is present at a meeting but may
vote in case of a tie. Sec. 62.11(1).

Legal FAQs
In cities operating under the councilmanager form of government, a
majority of the members of the council
constitute a quorum. Sec. 64.29(3).
The manager does not have a vote and
is not counted for quorum purposes.
Villages
In villages, the trustees of each village
constitute a village board. Sec. 61.32.
The village president is a trustee by
virtue of the office and has a vote. Sec.
61.24. A majority of the members-elect
constitute a quorum. Sec. 61.32, Stats.
In villages with a village manager, a
quorum is still a majority of the trustees. Sec. 64.15.
Vacancies
Does a vacancy reduce the number
of members needed for a quorum?
Arguably, yes. A vacant office is
not a “member or “member-elect.”
However, this question has not been
addressed by the Wisconsin courts
or by attorney general opinions and,
therefore, cannot be answered with
certainty. The majority view in those
jurisdictions that have answered the
question is that where vacancies occur,
the whole number entitled to membership must be counted and not merely
the remaining members. 4 McQuillin,
Law of Municipal Corporations, sec.
13.36 (3d ed.). An argument favoring this interpretation is that where
the legislature has specified the size
of the body and a method for filling
vacancies, refusing to reduce quorum
requirements due to vacancies encourages governing bodies to act to fill
vacancies in the manner prescribed.
The counter-argument, which favors
interpreting the calculation of the
quorum based on the current membership rather than the entire authorized
membership, is that although the
legislature contemplated full membership, vacancies can occur for a variety

of reasons. Finding someone qualified
and willing to fill the vacancy can be
difficult. Therefore, a municipality
may try but be unable to fill a vacancy
and any construction which has the
potential of immobilizing government
should be avoided.
Adopting a definition of “member” or
‘“member-elect” similar to the definition of member-elect in Wis. Stat. sec.
59.001 which excludes those whose
service has terminated by death, resignation or removal from office might
help eliminate uncertainty.

2.

Who controls the agenda of a
governing body meeting?

Although agendas are not required
by any state law, many governmental
bodies, by custom or rule, use them.
They are commonly published to satisfy the meeting notice requirements
of the Wisconsin Open Meetings Law.
They also serve important practical
purposes by providing a structure that
facilitates efficient and effective use of
meeting time and curtails unproductive
distractions by individual members of
an assembly.
State law does not specifically vest
agenda control in city councils and
village boards. However, city councils and village boards are generally
empowered to establish their meeting
rules. See Wis. Stat. secs. 62.11(3)(e)
and 61.34(1). This meeting rule authority includes the power to develop
and enact agenda rules.
Outside of limited authority as presiding officers to deny a proposed agenda
item for noncompliance with an Open
Meetings Law requirement (e.g., timing), mayors and village presidents
are not vested with any agenda control
power by any state law or even Roberts Rules of Order Revised (10th ed.).
See Governing Bodies 391. Accordingly, mayors and village presidents do
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not have general subject matter control
over city council or village board
agendas or unilateral authority to make
agenda rules.
Because agendas are not required by
any state law, city councils and village
boards are not required to exercise
their agenda control authority and
make any agenda rules. However, if
they choose to exercise their agenda
control authority and create agenda
rules, the rules must comply with all
other applicable law including legal
principles that prohibit delegation of
legislative power, which would prohibit agenda rules that give mayors or
village presidents subject matter control over city council or village board
agendas. See Governing Bodies 391.

3.

Can a member of a governmental body running for an
office or position of the body vote for
himself or herself?
Probably yes. Roberts Rules of Order
Newly Revised states in regard to a
member voting for himself or herself:
The rule on abstaining from
voting on a question of direct personal interest does not
mean that a member should
not vote for himself for an office or other position to which
members generally are eligible, or should not vote when
other members are included
with him in a motion.
Roberts Rules of Order Newly Revised
(10th ed.), p. 394, lines 27-32. Thus,
a member of a governmental body
which follows Roberts Rules of Order
and which has not modified this provision of the rules is entitled to vote for
himself or herself for an office or other
position of the body.
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League of Wisconsin Municipalities

Training Programs
Mark Your Calendar!
See page 96 for 2013 Calendar of Training

Conference Programs and Registration are
online and available six weeks in advance.
visit www.lwm-info.org for more information.
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Available upon request

2011 Revenues & Expenditures for Cities & Villages
Annual information regarding the
2011 revenues and expenditures for
cities and villages is available from
the Department of Revenue (DOR).
While the League is unable to publish
the tables at this time, we will be able
to supply copies of the pertinent pages
upon request.
Samples of the available charts are
found on the following pages. Please
use the order form at the bottom of
this page to obtain a copy of the pages
regarding your municipality. A fax
request will provide the quickest and
easiest response. Each sheet of revenues and expenditures includes information about a particular community,

as well as other cities and villages with
similar populations. Each municipality
is ranked by the resident population as
estimated by the DOR.
The figures in the fifteen columns opposite the municipality are expressed
in thousands of dollars ($5,300 appears
as $5.3). The per capita amount is
recorded as the second line of figures
in each column.
The following reminder is issued by
the DOR: Caution should be exercised
in interpreting differences, particularly in expenditures because of the
potentially large variety of factors in
addition to differences in levels of effi-

2011 Municipal
Revenues & Expenditures
Request Form

ciency and economy, such as different
accounting practices, organizational
structures, service levels, population
mixes, population densities, topography, climate, underlying soil and rock
structures, neighboring municipalities,
labor costs and other causes.
The UWEX Local Government Center
has formatted this historical financial
information digitally; the GREAT
(graphing revenues, expenditures and
taxes) CD makes it easy to generate
comparative charts and graphs. The
CD is available through your county
Extension Office; locate your Extension Office at <www.uwex.edu/lgc/
finance/great.htm>.

Please send a copy of the 2011 Revenue & Expenditures

Return to:
League of Wisconsin
Municipalities

for _______________________ to _________________

Fax (608) 267-0645
for quickest response

(name of Municipality)

(Print Name)

Fax Number ___________________________________
Address ______________________________________
______________________________________________
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or send to:
122 W. Washington Ave.
Suite 300
Madison, WI 53703
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Municipal Revenue
Sample Revenue Table
(Examples in table are from past statistics.)
The figures in the fifteen columns opposite the municipality are expressed in thousands of dollars.

Explanation of Revenue Terms
Taxes
The first figure opposite the name of
the municipality is the municipal share
of general property taxes, payments
in lieu of taxes, mobile home fees and
other miscellaneous local taxes.
Intergovernmental Revenues
Federal aids, state shared revenues,
highway aids, other state aids and aids
received by each municipality from
other local governments.
Charges for Services
Special assessments, special charges,
public and other governmental charges
for services such as fees for general
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government, public safety services,
health, social services, transportation
services, sanitation, recreation activities and development.
Other
The sum of the income from licenses,
permits, ordinance violations and noncompliance receipts (for example, forfeiture for contract violations), interest
income, property rental, property sales
and refunds.
Other Financial Sources
Proceeds from long-term debt,
transfers from other funds and sale of
general fixed assets.
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Total Revenue Sources
The sum of the five preceding columns. It should be noted that this
figure will be overstated for municipalities issuing advance refunding debt
loans or consolidation loans.

Article

Municipal Expenditures
Sample Revenue Table
(Examples in table are from past statistics.)
The figures in the fifteen columns opposite the municipality are expressed in thousands of dollars.

Explanation of Expenditure Terms
General Government
The operating expenditures and capital
outlay for legislative, judicial and
general government support, including
governing board, judges, attorneys,
clerk, treasurer, assessor, financial
administration, insurance and hall.
Public Safety
Operating expenditures and capital
outlay for police, fire, ambulance and
correctional facilities.
Transportation
Operating expenditures and capital
outlay for highway maintenance,
traffic control, street lighting, bicycle
trails, parking lots, meters and ramps,
mass transit, airports and docks and
harbors.

Sanitation
Operating expenditures and capital
outlay for sanitary sewers and treatment plants for sewer departments,
refuse collection, recycling and landfill
operations.
Health and Human Services
Operating expenditures and capital
outlay for health programs, drug
abuse, mental health, general relief and
other social programs.
Culture, Recreation, Development
Operation expenditure and capital
outlay for libraries, recreation programs, parks, forest, public housing,
economic development and conservation programs.
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Debt Service
The amount of principal and interest
paid on bonds, long-term notes, installment contracts, state trust fund loans,
and interest on temporary loans in the
governmental fund types. It does not
include the payment of principal on
temporary loans or proprietary fund
type loans.
Other Finance Uses
Includes transfers to other funds, funds
applied to reduce levies of other jurisdictions and other financing uses.
Total Expenditure Uses
The total of the eight preceding columns. It should be noted that the total
operating expenditures and capital
outlay will be overstated for those
municipalities which issued advance
refunding debt loans or consolidation
loans.
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Legal Note

Local Ordinances Regulating
Electrical Contractors and Electricians Precluded

E

ffective April 1, 2013, municipal
ordinances relating to licensure
or certification of electrical contractors or electricians adopted pursuant
to municipal authority under sec.
101.865 or 101.87(2005 Stats) are no
longer in effect and municipalities are
now preempted from imposing any
registration, licensing or certification
requirements on electrical contractors,
electricians, or electrical inspectors.
This is the result of Wisconsin Statute
sec. 101.861, which was created by
2007 Wis. Act 63, effective March
19, 2008. Ordinances in effect when
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101.861 took effect on March 19,
2008 remained in effect for 5 years
(until “the first day of the 61st month
beginning after the [section’s] effective date”) and could not be amended
or repealed during that time. According to sec. 101.861, such ordinances
are “no longer in effect” and municipalities “may no longer impose any
registration, licensing, or certification
requirements on electrical contractors,
electricians, or electrical inspectors.”
2007 Wis. Act 63 also created sec.
101.862. Effective April 1, 2013, with
limited exceptions, no person may
engage in the business of installing,
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repairing or maintaining electrical
wiring unless licensed by the state as
an electrical contractor, electrician, or
registered as a beginning electrician by
the Department of Safety and Professional Services and no person who is
not a master electrician may install,
repair, or maintain electrical wiring
unless he or she is a master electrician
or a master electrician is at all times
responsible for the person’s work.
Powers of Municipalities 922

Legal Note

Wisconsin Public Records Law
Applies to Records Produced under Contract

T

he Wisconsin public records law
applies to any record produced or
collected under a contract by a municipality with a person other than the municipality to the same extent as if the
record was maintained by the municipality. This is generally identified as
the “contractors’ records” provision of
the public records law and is the focus
of a recent Wisconsin Supreme Court
decision, Juneau County Star-Times v.
Juneau County, 2013 WI 4, __ Wis. 2d
__, __ N.W.2d __, that considered the
impact of a county’s contract with an
insurance company which retained legal counsel for the county in a matter.
The County had a contract with the
insurance company, the liability insurance policy. Pursuant to terms of the
policy, the insurance company retained
a law firm to defend the County in
some litigation. The insurance company, not the County, selected the law
firm. However, the County accepted
the firm’s representation and worked
with it during the litigation. This created an attorney-client relationship
between the County and the firm.
The law firm billed the insurance company, not the County for its services
and sent the bills to the company.
Nonetheless, a newspaper subsequently made a public records request to the
County for copies of the law firm’s
bills related to the County’s case. The
County did not have copies of the
invoices requested and disputed its
obligation to provide the requested invoices under the “contractors’ records”
provision of the public records law.

The newspaper filed suit but the trial
court agreed with the County and
dismissed the newspaper’s claim. On
appeal, the court of appeals reversed
the trial court and ruled in favor of the
newspaper. The Wisconsin Supreme
Court affirmed the court of appeals
ruling.
The Court based its decision on the
unique “tripartite relationship of the
County, the insurance company and
the law firm, all arising from the liability insurance policy.” It explained that
the insurance policy created a contractual relationship, the attorney-client relationship, between the County and the
law firm, which could be differentiated
from the more common government/
contractor/subcontractor situation that
does not create a contractual relationship between the government and a
subcontractor and, accordingly, would
not obligate the government to provide
records of the subcontractor under
the public records law. For the Court,
the liability insurance policy created
“contractual relationships between the
County and the insurance company, as
well as between the insurance company and the law firm, and the law firm
and the County.”
Having determined that a contractual relationship existed between the
County and the law firm, the Court
considered whether the invoices were
“produced” or “collected under”
the law firm’s representation of the
County, triggering a County duty to
Public Records
continued on page 94
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“
H

aving

determined that
a contractual
relationship
existed between
the County and the
law firm, the Court
considered whether
the invoices were
“produced” or
“collected under”
the law firm’s

”

representation of
the County.
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from page 93

provide the requested invoice records.
The Court explored the meaning of
these key terms of the “contractors’ records” provision of the public records
law and determined that the commonly
understood meanings of “produced,”
“collected,” and “under” should be
applied. Consequently, the Court readily found that the “invoices relating to
the County’s defense in the [litigation]
were generated (that is, ‘produced or
collected,’ according to the common
usage of these words), pursuant to
(that is, ‘under,’ according to the common usage of this word) the liability
insurance policy between the County
and the insurance company, which established a contractual, attorney-client
relationship between the law firm and
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the County.” Therefore, the “contractors’ records” provision of the public
records law, Wis. Stat. sec. 19.36(3)
applied to the invoices.
The Court also specifically responded
to the Department of Justice’s contention that public policy did not support the Court’s interpretation. The
Department had argued that dictionary definitions of the word “under”
(along with other materials) meant, for
purposes of the “contractors’ records”
provision, records produced or collected as required or as obligated by a
contract. The Court explained that this
interpretation was “very narrow” and
“seems contrary to the legislature’s
directive that it is the public policy of
the state that all persons are entitled
to the greatest possible information
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regarding the affairs of government
and the official acts of those officers
and employees who represent them.”
In addition, the Court explained that
the Department’s proposed reading of
the statute might “permit an authority and contractor to draft a contract
to evade Wis. Stat. sec. 19.36(3) by
delegating a record’s creation and custody to an agent.” The Court therefore
rejected the Department’s argument
that the legislative policy underlying
the public records law did not apply
to the invoices because they were
private records generated by a private
party and delivered to a private party
and were not related to the affairs of
government.
Public Records 139

Article

Three-Year Initiative to Help Cities
Expand Children’s Access to Health Insurance

T

he National League of Cities
(NLC) announced the start of a
new, three-year initiative to help
municipal leaders increase children’s
access to health insurance coverage.
The Cities Expanding Children’s
Access to Health Care project will be
launched with a $3.25 million grant
from The Atlantic Philanthropies and
is aimed at strengthening the capacity
of city leaders to maximize children’s
participation in public health insurance programs. The effort is part of
The Atlantic Philanthropies KidsWell
Initiative and will be carried out by
NLC’s Institute for Youth, Education
and Families.
Through the initiative, NLC will
provide in-depth technical assistance
to city leaders and other key local
partners as they develop data-driven
action plans for maximizing youth
participation in Medicaid and the
Children’s Health Insurance Program
(CHIP). Competitively selected cities will also have the opportunity to
receive pass-through funding for their
efforts to boost children’s enrollment
in these vital programs.
The project will help cities address
some of the greatest barriers to enrolling uninsured children in public health
insurance — lack of awareness and
complicated application and renewal
processes — with efforts at the local
level to identify eligible families,
educate parents, and connect them to
affordable coverage options.
“Cities have a major stake in the
health of their communities. There are
currently 7 million uninsured children

in the U.S. who are at risk of receiving
inadequate medical care and experiencing poor health outcomes,” said
NLC President Marie Lopez Rogers,
Mayor, Avondale, AZ. “This new initiative seeks to combat this inequity,
and NLC looks forward to helping
city leaders increase children’s access
to health insurance coverage.”
As part of the initiative, two regional
leadership academies will be held
this summer to provide training and
peer learning opportunities to up to 20
city teams. From the group of 20, a
smaller subset of city teams will then
be selected to receive more intensive
technical assistance and up to $30,000
in grant funding for the development of strategic plans for increasing
children’s enrollment in health insurance. In the spring of 2014, NLC will
then select up to six of these teams
to receive continued assistance and
grants for the implementation of their
plans, with the average grant size of
$260,000 per city over two years.
The National League of Cities is
dedicated to helping city leaders build
better communities. NLC is a resource
and advocate for 19,000 cities, towns
and villages, representing more than
218 million Americans. Visit <www.
nlc.org> for more information.
The Atlantic Philanthropies are
dedicated to bringing about lasting
changes in the lives of disadvantaged
and vulnerable people. Learn more,
please visit <www.atlanticphilanthropies.org>.
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peer learning
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”

to up to 20 city
teams.
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Legal Captions
The following are legal captions. All
opinions are published in full on the
League’s webpage at <www.lwm-info.
org>. Copies are also available from
the League office. Please include the
subject heading and number when
making the request.
Miscellaneous 14
Legal comment explains how to read
legislation, focusing on the basic
components, format and structure of
legislation and where to find additional
information regarding legislative
proposals and activity. 2/1/13. The full
text of this legal comment is on page
70 of this Municipality.
Pecuniary Interest 391
Alderperson employment as lead mail
clerk by company seeking development agreement with city is insufficient by itself to establish a violation
of Wis. Stat. secs.19.59(1)(a), 19.59(1)
(b), (19.59(1)(br), 19.59(1)(c)1, or
19.59(1)(c)2. 1/31/13. The full text of
this legal opinion is on page 75 of this
Municipality.

Pecuniary Interest 392

Public Records 139

Alderperson employed as lead mail
clerk by company seeking development agreement with city has an
indirect interest in the agreement and
will therefore violate Wis. Stat. sec.
946.13(1)(a) if he, in his private capacity, actively participates in the development or negotiation of the agreement or if facts establish an identity of
interest between the alderperson and
the company. 1/31/13. The full text of
this legal opinion is on page 75 of this
Municipality.

A liability insurance policy between
an authority and its insurer creates
a unique contractual relationship
between the authority and a law firm
hired by the insurance company to
represent the authority, which makes
the “contractors’ records” provision of
the public records law, Wis. Stat. sec.
19.36(3), applicable to invoices submitted by the law firm to the insurance
company. Juneau County Star-Times
v. Juneau County, 2013 WI 4, __ Wis.
2d __, __ N.W.2d __. 1/31/13. The full
text of this legal note is on page 93 of
this Municipality.

Pecuniary Interest 393
Alderperson employed as lead mail
clerk by company seeking development agreement with city has an
indirect interest in the agreement and
will therefore violate Wis. Stat. sec.
946.13(1)(b) if he, as a public official,
takes any action in such capacity that
constitutes participation in the making of the agreement or requires the
exercise of discretion related to the
agreement. 1/31/13. The full text of
this legal opinion is on page 75 of this
Municipality.

2013 League Calendar

Effective April 1, 2013, ordinances
relating to licensure or certification of
electrical contractors or electricians
adopted pursuant to municipal authority under sec. 101.865 or 101.87(2005
Stats.) are no longer in effect and municipalities are now preempted from
imposing any registration, licensing or
certification requirements on electrical
contractors, electricians, or electrical
inspectors. 2/4/13. The full text of this
legal note is on page 92 of this Municipality.

March 20
Spring Plumbing Seminar
Eau Claire
Holiday Inn Campus
(715) 835-2211

June 19-21
Municipal Attorneys Institute
Green Lake
The Heidel House
(800) 444-2812

Sept. 10-13
Municipal Assessors Institute
La Crosse
Radisson/La Crosse Center, (608)
784-6680

March 26
Spring Plumbing Seminar
Pewaukee
Country Springs Hotel
(262) 547-0201

June 26-28
Clerks, Treasurers &
Finance Officers Institute
Wausau
Jefferson St. Inn
(715) 845-6500

Sept. 18-20
Plumbing Inspectors Institute
La Crosse
Best Western, (608) 781-7000

April 24-26
Building Inspectors Institute
Wausau
Jefferson St. Inn
(715) 845-6500
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Aug. 21-23
Chief Executives Workshop
Wausau
Jefferson St. Inn
(715) 845-6500
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Oct. 16-18
115th Annual Conference
Engineering & Public Works Track
Green Bay
Hyatt/KI Center
(920 432 1234)

Programs

Plumbing
Inspectors CEUs

2013
Regional Dinner Meetings

T

he League of Wisconsin Municipalities and the Dept. of Safety &
Professional Services are co-sponsoring an additional training opportunity
again this year for plumbing inspectors who did not attend the League’s
Plumbing Inspectors Conference held
last September in Stevens Point.

M

March 20
Eau Claire, Holiday Inn Campus
2703 Craig Rd.
(715) 835-2211

At each of the six regional meetings,
Dan Thompson, Executive Director
of the League, will present updates on
state legislation.

March 26
Pewaukee, Country Springs Hotel
2810 Golf Rd
(262) 547-0201
The program will begin at 9:00 a.m.

ark your calendar for a Regional
Dinner Meeting! Each Regional
Dinner Meeting provides the opportunity to improve contact with neighboring officials and get the latest information on municipal topics. Don’t
miss this chance to network with your
fellow local officials!

Registration information will be
mailed to clerks in mid-March and
available at <www.lwm-info.org>
Cash bar at 5:30 p.m.
Dinner at 6:30 p.m.

Dinner Locations
Darlington
May 2
Pewaukee
May 9
Stevens Point
May 16
Lake Delton
May 23
Green Bay
June 6
Eau Claire
June 13

You are asked to bring a current copy
of the Wisconsin Code and your
License.

2013
New Municipal Officials Workshops

Agenda

T

8:00 Registration
9:00 Cross Connection Control
		
(Course 13880)
(3 hours credit for MP, JP, UDC
Plbg. Inspector & Commercial Plbg.,
MPRA, CCC Tester)
12:00 Lunch (on your own)
1:00 Plumbing Information Q &
A (Course 13884)
(3 hours credit for MP, JP, UDC
Plbg. Inspector & Commercial Plbg.
Insp.)

he League of Wisconsin Municipalities, in cooperation with the Department of Professional Development
and Applied Studies, Local Government Center, UW-Extension and the
Department of Engineering Professional Development, UW-Madison,
is sponsoring a one-day workshop for
new city and village officials.
This Workshop provides a basic
course on local government for officials who assume office this spring.
Other city and village officials who
wish to brush up on their knowledge
of local government or missed the
previous annual workshops may also
find the meetings beneficial.

4:00 Adjournment
the Municipality March 2013

Workshop Locations
May 10, 2013
Madison
Crowne Plaza Hotel, 4402 E.
Washington Ave.
June 7, 2013
Kimberly
Liberty Hall/Hilton Garden, 800
Eisenhower Dr.
June 14, 2013
Eau Claire
Holiday Inn Campus, 2703 Craig Rd.
Registration information will be
mailed to clerks in mid-March and
available at <www.lwm-info.org>.
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Municipal Actions
The following items are summaries of
actions reported by local newspapers
and on the internet. They may or may
not be fully implemented. Call the acting municipality for more information
on individual ordinances.
Elections
The Shorewood Village Board passed
an ordinance creating a Board of Absentee Ballot Canvassers for canvassing of all absentee ballots at a place
other than the polling location.
Employees
The Neenah Common Council adopted
an ordinance defining residency requirements for department heads.
Fees
The Hammond Village Board adopted
an ordinance setting inspection fees
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for dwellings, dwelling units, rooming
units and premises.

when knowing that no emergency
exists.

Intoxicating Beverages

The Rice Lake Common Council
adopted an ordinance regulating the
length of lawns and grasses, and noxious weeds.

The Rhinelander Common Council approved an ordinance allowing
businesses with liquor licenses the
opportunity to hold all-age events. Access to alcohol would be restricted for
such events.
Miscellaneous
The Port Washington Common Council adopted an ordinance for licensing
and regulating beekeeping.
Nuisances
The Kronenwetter Village Board
passed an ordinance regulating the
misuse of the 911 emergency telephone system. The ordinance allows
for prosecution of people dialing 911
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Pets
The Madison Common Council
adopted an ordinance allowing sugar
gliders – previously banned along with
all marsupials – as pets.
The Little Chute Village Board adopted an ordinance regulating dogs in
public parks.
Parks
The Oostburg Village Board adopted
an ordinance regulating the use of
public parks.

Classified Ads
Classified Ads Policy: Member municipalities receive free
insertions. Non-member advertisements are billed $100 per
insertion. All ads are subject to editing if necessary. All ads
are also placed on the League web site at lwm-info.org. Ads
should be sent to <classified@lwm-info.org> or faxed to
(608) 267-0645. The next deadline is March 10 for the April
2013 Municipality.
Administrator - Columbus. Mayor and six council members elected on a non-partisan basis. $6.5 M total budget;
35 FT employees. 3 Administrators since 1984. Salary
$70K to $85K plus benefits, DOQ. Bachelor’s degree,
prefer master’s in public administration/related and three
years municipal administration experience. Plans, coordinates, and directs municipal administration under policy
guidance and supervision of governing body. Desire a
strong background in budget, finance & capital improvement management, economic development, and the ability
to work harmoniously with Mayor and City Council while
building strong community relationships. Have demonstrated integrity, a strong work ethic that includes collaborative leadership and team building skills with an open and
positive communication style. Residency required. See
Recruitment Profile at www.public-administration.com.
Visit community website at www.cityofcolumbuswi.com.
Send cover letter, resume, salary history and references to
Public Administration Associates, LLC, P. O. Box 282, Oshkosh, WI 54903; e-mail paassoc@northnet.net by March
15, 2013. Confidentiality must be requested by applicant
and cannot be guaranteed for finalists.
Assessor RFP - The City of Plymouth in Sheboygan
County, population 8424, is accepting proposals for city
Assessor to begin services in July, 2013. Plymouth has an
assessed value of $687,039,500, 2,552 residential parcels,
263 commercial, 324 personal property, 2 mobile home
parks with 164 lots and 3 TIF districts, one a single parcel.
Bids must include all statutory assessor duties, Open Book
and Board of Review as prescribed by law. Proposals
must include proof of current State Certification, proposed
contract, listing of qualifications, including experience with
other municipalities, certificate of liability and worker’s
compensation insurance. The assessor will be responsible
for maintaining the assessment roll and individual property classifications and should be able to perform possible
future revaluations. RFPs are available online at www.
plymouthgov.com in the documents center and in the ClerkTreasurer’s office at 128 Smith St., Plymouth, WI. Proposals are due by May 10, 2013. Completed proposals may be
mailed to the City Administrator at PO Box 107, Plymouth,
WI 53073 or e-mailed to byerges@plymouthgov.com. The
City of Plymouth reserves the right to reject any and all
proposals.
Building Inspector - The Village of Shorewood, WI (population 13,000) is seeking a municipal Building Inspector,
possessing State certifications in Uniform Dwelling Code
One and Two Family, UDC Plumbing, UDC HVAC and

UDC Electrical. Preferred candidates will also possession
a certification in either commercial building, commercial
electric or commercial plumbing. Principal duties include
physical inspection of interior and exterior residential
properties for compliance with Village regulations, as well
as local and adopted housing, building, zoning, plumbing, electrical, HVAC, and related codes. The Village of
Shorewood is a built-out community with an older housing
stock. Offering a competitive wage and benefits package.
Valid WI driver’s license required. Salary range: $50,000$62,000. Background check required. Excellent benefits.
Position reports to Planning & Development Department
Manager. Submit written applications available at www.
villageofshorewood.org, cover letter and resume to: Planning & Development Department Manager, Village of
Shorewood, 3930 N. Murray Ave, Shorewood, WI 53211 or
by email to PAD@villageofshorewood.org. Application and
resume due by April 30, 2013.
Clerk/Treasurer - The Village of Lannon (Pop. 1110)
located in Waukesha County, is seeking an experienced
professional to fill the position of Village Clerk/Treasurer.
Certified Municipal Clerk certification is preferred; plus
three to five years of municipal experience. Position involves statutory duties of Clerk/Treasurer, payroll, accounts
payable and receivable, licensing, election administration,
utility administration for sewer and water utilities, budgets,
monthly financial reconciliation, real and personal property
tax administration, records management, and coordinating efforts of the Village Board, Village Plan Commission,
and various Committees. Software used is Quickbooks,
Banyon, Excel, and Word. Wages and benefits DOQ. Position is available May 1st. Please send resume, references,
and wage history to Village Clerk/Treasurer, P. O. Box 456,
Lannon, WI 53046 by March 8, 2013.
Clerk/Treasurer, Deputy - The City of Wautoma is currently accepting resumes for the position of Deputy Clerk/
Treasurer. Applicants must have strong accounting skills,
professional office experience, computer skills and customer service skills. Please visit www.cityofwautoma.com
or stop at city hall 210 E. Main St. for a full job description
and residency requirements. Resumes must be submitted to
the City Administrator/ Clerk/ Treasurer Ryan P. McCue by
4:00 p.m. Wednesday, March 20, 2013.
Economic Development Director - The City of Cuba
City (population 2086), located in Southwest Wisconsin,
is accepting applications for the newly-created full-time
position of Economic Development Director. The selected
individual will be responsible for developing and executing
a comprehensive community and economic development
strategy which includes existing business development, new
business start-up, attraction and recruitment. The complete
job announcement, position description and application
requirements can be obtained at 108 N. Main Street Cuba
City, WI, 53807, on the City’s website at www.cubacity.org
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Classified Ads
continued on page 100
99

Classified Ads
Classified Ads
From page 99

or by emailing khschultz@wppienergy.org. Applications will
be accepted until 5:00 p.m. on March 29, 2013. EOE.
Fire Chief – Green Bay. Qualifications: Bachelor’s Degree in
Fire Science, Business Administration or Public Administration. A Master’s Degree is preferred. Seven years progressively responsible supervisory and managerial experience,
including budgetary and union labor relations experience.
Valid driver’s license and good driving record. Graduate of the
Executive Fire Officer Program at the National Fire Academy
is desired. Chief Fire Officer Designation (CFOD) is desired A
combination of equivalent experience and/or education may be
considered Salary: $82,471-$102,574 + benefits. Residency
required.

Applications will be accepted until the position is filled.
Review of applications will begin on March 8, 2013. Apply
online at www.green-bay.org; (920) 448-3147; EOE
Library Director - Clintonville. Director is responsible for
the administration of all library functions within the goals,
policies and guidelines established by a seven member Board
of Trustees. The Library’s budget is supplemented by endowment funds and support from a strong Friends group. The
Library has a collection of 76,000 items, an annual circulation
of 102,000 and a yearly budget of $416,000. There are three
full-time employees and nine part-time employees. The library
is a member of the Outagamie Waupaca Library System and
participates in OWLSnet, an automation consortium of 51 libraries in a 10-county area. Experience with Innovative Sierra
software is a plus. The position requires a Master’s degree in

Professional Services

Place Your Ad Here
visit www.lwm-info.org or call
(608) 267-2383
100
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Library Science and eligibility for Wisconsin Grade 1 Public
Library Certification. Management and supervisory experience in a public library is preferred. Past experience may be
considered as an alternate to other requirements. Salaried position $47,500, DOQ, excellent fringe benefits, 15 mile from
City Hall residency required. Submit cover letter, resume,
and application via email to applycpldirector@gmail.com by
Monday April 1 at 4:30 pm. For a complete job description
and application see www.clintonvillelibrary.org/director.
For Sale
Breath Sampler - The Village of Kendall has for sale a Brand
New / Never Used Alco-Sensor FST unit. Unit comes with 25
Mouthpieces, 1 Drink Sniffer (Reusable), 2 Passive Sample
Cups (Reusable), Rubberized Grip and Display Bezel, Wrist
Strap and Online Operator’s Manual. $500 or best offer. The
Alco-Sensor FST (ASFST) provides precise, accurate, repeatable results on direct breath sample testing. The instrument is
also designed to offer a simple passive testing procedure for
quick screening of a large number of subjects and the capability of measuring the headspace over a solution to identify
alcohol in a suspected open container. While the Alco-Sensor
FST is designed to withstand field use in a policing environment, it is also designed to offer intuitive, simple operating
procedures and have sample collection requirements that

minimize risk to the operator. Inquiries can be sent to: kendallpd@centurytel.net. Attn: Marshal Richard Laxton, Village
of Kendall Marshal’s Office, 219 W. South Railroad Street,
Kendall, WI 54638. 608-487-7721.
Truck - The Dodgeville Fire Department is soliciting sealed
bids for the sale of a 1993 Chevrolet 3500 Brush Truck.
17,150 miles on vehicle. Fire/Utility box on chassis. Fast
Attack Darley/Davey 13HP slide-in unit with booster real and
foam system included.For more information contact Brian
Whitehouse at (608)935-3035 or e-mail us at dfire@mhtc.
net. Bids shall be submitted addressed to: City of Dodgeville
Attn: Fire Department – Brush Truck, 100 East Fountain St.,
Dodgeville, WI 53533. Bids must be received prior to 5:00
P.M., Friday April 12, 2013. No late bids will be accepted.
The City reserves the right to reject any or all bids, to waive
any technicality, and to accept any bid it deems advantageous.
Nozzles (Firefighting equip) - 2 are pistol grip 1 1/2” nozzles
with handle shut off. the third is a 2 1/2” wide spray nozzle. I
would like to sell each for only $40 each plus shipping. Call
Gene Brotzman 608-643-0717.
Tractor - 1988 210C Tractor with cab, bucket and blade Asking 9,000. Village of Cazenovia. Please contact Robin Landsinger @ arland@mwt.net or 608-963-3702 after 2:00 p.m.

Professional Services

Consulting Engineers
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Consulting Engineers

Place Your Ad Here
visit www.lwm-info.org or call
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Local Officials in the News
Welcome —

Retirements —

The League welcomes the following people as they begin
their new municipal responsibilities.

The League thanks the following people for their service to
Wisconsin’s municipalities.

Administrator, Asst.: West Bend, Steven Volkert

Waukesha. Thomas E. Neill, Clerk-Treasurer, retired after
27 years with the City.

Administrator/Treas./Dep. Clerk: Poynette, Sue Deuth

Waukesha. Robert Johnson, Transit Director, retired from
the City after 32 years.

Alderpersons: Kenosha, Scott Gordon; Sparta, Alli Karrels

In Memoriam —

Library Services Dir.: Neenah, Gretchen Raab

The League expresses its deepest sympathy to the family
and friends of the following.

Police Chief: Elkhart Lake, Michael Meeusen
Public Works Dir.: Grantsburg, Chris Bartlett
Treasurer, Deputy: North Hudson, Kelly Parmeter
Trustees: Cameron, Ben Hester; Poynette, Bill Boor

Steiner, Keith W. Keith W. Steiner, of Florence and formerly of Fox Lake, died peacefully January 6, 2013. Steiner
faithfully served the City of Fox Lake as second ward
alderperson from 1975 to 1995. He was one of the original
appointees to the Redevelopment Authority, which led to
the creation of the city’s first tax incremental financing
district, and the development of the city’s industrial park.
He also served as council president for many years. In 2000
he was named to the City of Fox Lake Wall of Fame, which
is dedicated to the people who have made Fox Lake a better
place to live. He is survived by his wife Gloria, his children,
grandchildren and great grandchildren.   

Additions —Please send additions to: League of Wisconsin Municipalities, 122 West Washington
Ave, Suite 300, Madison, WI 53703; mmalone@lwm-info.org; fax (608) 267-0645.
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