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From the Executive Director

Sometimes the Answer is Shoe Leather
Government conferences are usually
boring. Come on, let’s face it, listening to a day of lectures about federal
highway regulations is a sure cure for
insomnia. But every now and then
you learn a factoid or perspective
that makes it all worthwhile. Like
this exchange:
Audience member: “Mr. Stark, what
can we do to speed up approval of
our (federally-funded) local street
improvement project?”
Bill Stark, U.S. DOT Local Program
Manager in the Federal Highway
Administration, Wisconsin Division
office: “Do you have a pair of steeltoed boots and a project supervisor
who is a former drill sergeant? Put
him to work on it; he’ll know what
to do.”
Stark’s point is that sometimes your
job as the local project sponsor is
nothing more and nothing less than
being the … ahem … advocate.
Federally-funded projects come with
a lot of red tape, reports and approvals. It’s a hurry-up-and-wait proposition. It’s your job to make sure that
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the hurry-ups meet deadlines and the
waits aren’t any longer than they are
supposed to be.
Don’t rely on your paid outside
experts to do this part of it. You may
have an engineer, a consultant, a
designer, three environmental experts
and a witch doctor working on your
behalf. But they have lots of other
projects underway, many of which
are much larger than yours. You are
the one with the greatest stake in
getting your project done. You’re the
one who should be picking up the
phone from time to time and asking,
“Okay, what’s next?”
Stark was one of several speakers at
a forum on transportation projects
and policies held in Green Bay in
early July. Stark, along with Wisconsin DOT Secretary Mark Gottlieb,
was addressing questions about the
56 Transportation Alternative Program (TAP) grants that are in danger
of being rescinded because it’s
been four years and, in some cases,
construction hasn’t started. The State
Legislature adopted a “use it or lose
it,” law for those projects.
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The good news, according to Secretary Gottlieb, is that most of those
projects will be salvaged and the
grants will not be rescinded. The bad
news is that 56 communities had to
scramble to save over $30 million in
grant funds. And the lesson, as taught
by a self-described “Federal Government Bureaucrat,” is that sometimes
you just have to rely on shoe leather.
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116th Annual Conference
October 15-17, 2014
Marriott West, Middleton, Wisconsin
Please print or type. Use a separate form for each person; or register on-line at <www.lwm-info.org>.
Name _____________________________________________ Title ___________________________________________
Name tag should read: _______________________________________________________________________________
Municipality/Company _______________________________________________________________________________
Address ___________________________________________________________________________________________
State _____________Zip __________Telephone _____________________ E-mail _______________________________
Guest name tag should read: __________________________________________________________________________
(Guest Program includes Thursday’s excursion for guests and all conference receptions.)

Includes conference materials, admission to all workshops, general sessions, reception Wednesday evening and Thursday
lunch. Early bird registrations paid by Monday, September 3, 2014 will have reduced rates. This year the League is introducing a one-day registration which allows attendees the option of attending the conference on Thursday only. Contact the
Marriott West at (608) 831-2000.
Conference registration fees, less the $10 processing fee, are refundable if the League receives the cancellation by
4:45 p.m., Thursday, October 9, 2014. No refunds are made after this date.
Registration Fee
Early Bird Regular

Early Bird
Deadline:
September 3
Register
early for
discounted
rates!

Preconference Workshop (check one only)
Non-member Preconference (check one only)

Amount

$65
90

$80
105

$_____
$_____

Member Full Conference Registration
Non-member Full Conference Registration

155
180

180
205

$_____
$_____

Member Thurs. Only Registration
Non-member Thurs. Only Registration

100
125

125
150

$_____
$_____

65
25

80
30

$_____
$_____

o
o
o

New Officials Workshop
Economic Dev 101
Intergovernmental Cooperation

Guest		
Chief Executive Breakfast

		 Total			

$______

Payment Method (Payment must accompany registration for Early Bird Rate to apply.)
o Check Enclosed (make checks payable to: League of Wisconsin Municipalities)
o Credit Card
Type: o Master Card o Visa or o Discover
Number ______________________________________________________________
Exp: _________________Vcode_________________ Zip ______________________

p

Please place an “X” through the box if you need an accommodation regarding a
disability or dietary need. We will contact you to make the necessary arrangements.

Return to: League of Wisconsin Municipalities,
131 W. Wilson St., Suite 505, Madison, WI 53703; Fax: (608) 267-0645

Preconference Workshops
Wednesday, October 15, 2014
Marriott West Middleton, Wisconsin
Early conference attendees may select one of three Wednesday morning workshops that will run concurrently from
9 a.m. to noon. Fees for the workshops are on the registration form and in addition to the general conference fee.
You do not need to attend the annual conference to attend the preconference workshops.

New Officials Mini-Workshop

Use the
registration
form to
indicate which
of the

Claire Silverman, Legal Counsel, League of Wisconsin Municipalities; Philip
Freeburg, J.D., UW-Extension Local Government Center; Daniel Olson, Assistant
Legal Counsel, League of Wisconsin Municipalities
This workshop is based on the popular LWM New Officials Workshops presented
in spring and will include the basics of organization and powers of municipalities,
recognizing and avoiding conflicts of interest, and Wisconsin’s open government
laws.

Economic Development 101

Three
Concurrent
Preconference
Workshops
you wish to
attend

Presented by a team of Certified Economic Development Professionals from the
Wisconsin Economic Development Association
When municipal officials understand what economic development is and how it
can improve the community’s bottom line, as well as its quality of life, the community will be in a better position to make it happen. Our team of economic development professionals will cover: common traits of successful programs; setting
priorities and goals; incentives, resources and tools; deal structure; due diligence;
and ethics in economic development.

Examples of Intergovernmental Cooperation
Gary Becker, Local Government Institute
This workshop will examine various options for intergovernmental cooperation,
agreements, and finances, including case studies and public safety examples.
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2014 Municipal Assessors Institute
September 16-19, 2014
Olympia Resort
Oconomowoc, Wisconsin

Registration information was mailed in early August. For more information, contact Sherry Lee, Program Coordinator, at
(800) 991-5502 or visit <www.lwm-info.org>. Reservations should be made at the Olympia Resort (800) 558-9573. Real
Estate Appraisal credits for sessions 1-12 have been applied for.

Tuesday, September 16
10:00

Wednesday, September 17
9:30 General Session
		
Mike Procknow, City Assessor, Fitchburg; Chairman,
Municipal, Assessors Section, presiding

Registration

1:00 Moderators’ Meeting
1:30 Concurrent Sessions
(1) Commercial Appraisal 101 (3 Hours Appraisal)
Moderator: Deb Edwards, Village Assessor, Plover
Instructor: Scott Winter, Assessment Division Manager,
Milwaukee
(2) Equalization: Sales Validation and Economics (3
Hours Law/Mgmt)
Moderator: Mike Procknow, City Assessor, Fitchburg
Instructors: Al Romportl, Supervisor of Equalization,
Wausau Dist., Mary Gawryleski, Supervisor of Equalization, Green Bay Dist., Diane Forrest, Supervisor of
Equalization, Eau Claire Dist., Jim Young, Supervisor of
Equalization, Madison Dist., Patrick A. Chaneske, Supervisor of Equalization, Milwaukee Dist., DOR

		 Welcome Address
		
Mayor Jim Daley, Oconomowoc (Invited)
		
Jerry Deschane, Executive Dir., League of
Wisconsin Municipalities
		 Address — IAAO Vice President
		 Address —NCRAAO President
		 WAAO Business Meeting/Round Table
11:00 DOR Roundtable
		Tonya Buchner, Equalization Bureau Director, Tim
Drascic, Dir., Bureau of Manufacturing; Claude
Lois, Administrator, State & Local Finance, DOR;
Pete Krystowiak, Deputy City Assessor, Kenosha;
Scott Shield, Dir., Office of Technical & Assessment
Services; and Valeah Foy, Dir., Local Government
Service Bureau

(3) Creating Satisfied Customers (3 Hours Law/Mgmt)
Moderator Mike Higgins, City Assessor, Kenosha
Instructor: Pallin Allen, CSP, ARM-P, ALCM, Loss Control Mgr., CVMIC
6:00 League Chairman’s Reception
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1:30

Concurrent Workshops

1:30

(4) WI Property Tax Litigation 2014: What Every Assessor Needs to Know (3 Hours Law/Mgmt)
Moderator: Russ Schwandt, City Assessor, Green Bay
Instructors: Amie Trupke, Attorney, Stafford Rosenbaum,
LLP; Attorney Amy Seibel, Seibel Law Firm and Attorney
Ryan Braithwaite, Crivello Carlson
(5) Commercial Appraisal 101 (Repeat) (3 Hours Appraisal) Moderator: Deb Edwards, Village Assessor, Plover
Instructor: Scott Winter, Assessment Division Manager,
Milwaukee

Concurrent Workshops

(9) This Old House (Part II) (3 hours Appraisal)
Moderator: Tim Smith, Deputy City Assessor, Appleton
Instructor: Steve Tadevich, Appraiser, Tadevich Appraisals
(10) Field Assessor/Appraiser Safety (Repeat )(1.5 Hours
Appraisal, 1.5 L/M)
Moderator: Dawn Gale, Property Assessment Spec., La
Crosse
Instructors: Dennis Tweedale, Executive Dir., League of WI
Municipalities Insurance; Shawn Friedbacher, Detective,
Waukesha Co. Sheriff’s Dept.; Richard Haviza, City Assessor, Janesville; Mel Raatz, Property Appr. II, Oconto Falls

5:15 Reception
(11) Appraisers & Appeals at the BOR (3 Hours Law/
Mgmt)
Moderator: Steve Schwoerer, City Assessor, Oshkosh
Instructor: John Macy, Village Attorney, Oconomowoc Lake

6:00 Banquet/Business Meeting
8:00 Entertainment

Friday, September 19

Thursday, September 18
9:00

Concurrent Workshops

(6) This Old House (Part I) (3 hours Appraisal)
Moderator: Jeremy Ray, City Property Appraiser, Wausau
Instructor: Steve Tadevich, Appraiser, Tadevich Appraisals
(7) Field Assessor/Appraiser Safety (1.5 Hours Appraisal, 1.5 L/M)
Moderator: Steve Schwoerer, City Assessor, Oshkosh
Instructors: Dennis Tweedale, Executive Dir., League of WI
Municipalities Insurance; Shawn Friedbacher, Detective,
Waukesha Co. Sheriff’s Dept.; Richard Haviza, City Assessor, Janesville; Mel Raatz, Property Appr. II, Oconto Falls

9:00
General Session
			 Steve Miner, Chief Assessor, Milwaukee, 1st
Vice Chairman, Municipal Assessors Section,
presiding
(12) Social Media (3 Hours Law/Mgmt)
Moderator: Steve Miner, Chief Assessor, Milwaukee
Instructor: Andy Pederson, Village Manager, Bayside
Noon

Adjournment

(8) Appraisal of Land Leases/Market Trends (3 hours
Appraisal)
Moderator: Tim Smith, City Assessor III, Appleton
Instructor: Mark Kenney, President, American Valuation
Group
the Municipality August 2014
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Educate

Innovate

Excel

League of Wisconsin Municipalities
116th Annual Conference

“Great reception by the city.

Hotel accommodations were more than excellent.”

“Well

prepared and

organized.

Great job.”

“I appreciate the friendliness

helpfulness

and
of the League staff.”

“Excellent City tour!!

One of the best workshops
of the conference.”

116th Annual
Conference
October 15 to 17, 2014
Marriott West
Middleton, Wisconsin

Article

116th Conference Keynote

For the Love of Cities!
Kate Venne, Consultant, Capstone

A

t this year’s annual
conference, the League of

Wisconsin Municipalities is fortunate to have Peter Kageyama
discuss his book “For the Love
of Cities” and the importance of
community efforts in creating
positive environments.

In regards to his book, Peter explaines
on his website, “This mutual love
affair between people and their place
is one of the most powerful influences
in our lives, yet we rarely think of it in
terms of a relationship.”
Negative or positive, everybody has
a relationship with a place. Peter
explains how cities, no matter the size,
can create emotional experiences, both
on an individual and interpersonal
level.

lieve his message about the astounding
impact an environment can have on
people, and the relationship one can
have with a place, will resonate with
our members here in Wisconsin.”
Peter has traveled the world learning
and delivering speeches with the hope
of improving local community development, talent attraction and retention, and creative cities development.
Noteworthy travels include: England,
Ireland, Canada, Singapore, Hong
Kong, Trinidad, Jamaica, Australia,
and a unique opportunity in Rwanda to
speak at a UN conference on creative
industries.
Don’t miss out! Kageyama’s keynote
will take place Wednesday, October
15th at the General Session. To read
more about Kageyama, go to http://
www.fortheloveofcities.com.
Registration information may be found
on page 238 of this Municipality or
online at <lwm-info.org>.

In previous speeches, he has recounted
real-life city-based projects designed
to improve the quality of life and
reconnect people to their environments
and each other.
“We’re very excited to see Peter speak
at our annual conference,” Executive
Director Jerry Deschane said. “We be-
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Legal Comment

Understanding & Complying with
By Claire Silverman, Legal Counsel

W

isconsin’s open meeting
law applies with equal

force to every city and village,
regardless of size or other characteristics. Because it applies
whenever a governmental body
conducts the business that it is
entrusted with, it is critical that
members of local governmental bodies be aware of the open
meeting law and understand its
requirements. This month’s legal
comment provides an overview
of the law, as well as a more
detailed explanation of some of
the law’s key provisions.

The open meeting law is found in
sections 19.81 through 19.98 of the
Wisconsin Statutes. The law does not
require absolute openness. However,
the legislature has declared that the
“public is entitled to the fullest and
most complete information regarding
the affairs of government as is compatible with the conduct of governmental
business.”1 To that end, the law requires that all meetings of governmental bodies be preceded by public notice,
be held in places reasonably accessible to the public, and be open to all
citizens except as otherwise specifically
provided.2 The law authorizes governmental bodies to meet in closed session
if the subject matter comes within one
of a set number of exemptions set forth
in the law.3
Definitions Are Key To
Understanding Law
The open meeting law only applies to
meetings of a “governmental body” as
defined by Wis. Stat. sec. 19.82(1). This
definition, together with the definition
of “meeting” in sec. 19.82(2), is the key
to understanding when the open meeting law applies to a particular gather-

1.
2.
3.
4.

ing of local officials. A “governmental
body” includes a “local agency, board,
commission, committee, council,
department or public body corporate
and politic created by constitution,
statute, ordinance, rule or order,” as
well as “formally constituted” subunits
of any of these bodies. Thus, a common
council and village board are obviously
subject to the open meeting law, as
are municipal committees, boards and
commissions. Quasi-governmental bodies are also subject to the open meeting
law.4
Bodies formed for or meeting for the
purpose of collective bargaining are
specifically excluded from the definition of “governmental body.”5
A “meeting” is defined as the convening of members of a governmental
body for the purpose of exercising the
responsibilities vested in that body.
A meeting does not include social or
chance gatherings that are not intended
to avoid the law. When one-half or
more of the members of a governmental body are present, a meeting is
“rebuttably presumed” to be for official
purposes.6

Wis. Stat. sec. 19.81(1).
Wis. Stat. secs. 19.81 and 19.83.
The exemptions are set forth under sec. 19.85.
A private entity is a “quasi-governmental corporation” within the meaning of the open meetings and public records
laws if, based on the totality of circumstances, it resembles a governmental corporation in function, effect, or status.
Key factors include but are not limited to: (1) the entity’s finances; (2) whether the entity serves a public function; (3)
whether it appears to the public to be a government entity; (4) whether the entity is subject to government control;
and (5) the degree of access that government bodies have to the entity’s records. No one factor is determinative and
determinations must be made on a case-by-case basis. State of Wisconsin v. Beaver Dam Area Development Corporation, 2008 WI 90. See Governing Bodies 386 for a more detailed summary of this case.
5. Wis. Stat. sec. 19.82(1).
6. Wis. Stat. sec. 19.82(2).
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Wisconsin’s Open Meeting Law

In addition to the above two definitions, the term “open session” is also
important. It is defined as a meeting
“which is held in a place reasonably
accessible to members of the public
and open to all citizens at all times.”7
The Wisconsin Supreme Court has
interpreted this to mean “that a governmental body must meet in a facility
which gives reasonable public access,
not total access, and that it may not
systematically exclude or arbitrarily
refuse admittance to any individual.”8
When Is There A Meeting Subject
To The Law?
The simplistic answer to this question is, “Whenever a governmental
body meets.” Although the application
of the open meeting law is usually
straightforward, determining whether
there is a “meeting” can sometimes be
complicated and there are pitfalls for
the unwary.
The statutory definition of a meeting,
which provides that a meeting is presumed if one-half of the members of
a governmental body are present at a
meeting, may lull officials into a false
sense of security. The trouble is that
the courts have interpreted the law to
apply when there is less than one-half
of the body present. In the Showers9

7.
8.
9.
10.

case, the Wisconsin Supreme Court
ruled that the test of whether a meeting
occurs is twofold: “First, there must be
a purpose to engage in governmental
business, be it discussion, decision
or information gathering. Second,
the number of members present must
be sufficient to determine the parent
body’s course of action regarding the
proposal discussed.”
With regard to the second part of the
Showers test, the potential of a gathering to determine the parent body’s
course of action concerning a proposal
can be either the affirmative power to
pass or the negative power to defeat.
Thus, a gathering of less than one-half
the members of a body may constitute
a meeting if the number of members present constitutes a “negative
quorum,” (i.e., a sufficient number to
block action by the body on a particular issue).
For example, when a proposal requires
a two-thirds vote of the entire body,
such as a budget amendment under
Wis. Stat. sec. 65.90(5), if more than
one-third of the governmental body
members are present at an unnoticed
meeting, discussion of that particular proposal would violate the open
meeting law. This is what happened in
the Showers case. Four out of eleven

members met privately to discuss a
budget matter. The court held that
the meeting was illegal because four
members constituted a negative quorum since they could determine the
outcome by voting as a block against
the budget change, which required a
two-thirds majority vote.
The same principle would seem to apply with regard to matters that can be
passed by a vote based on the quorum
rather than total membership, such as
a majority or fraction of a quorum.
In such cases, the minimum figure
for triggering the open meeting law
may be less if it is known that fewer
members will attend a meeting. For
example, if a village board has seven
members and all attend a meeting, a
matter requiring a majority vote may
be blocked by four members. But if
only four members attend, the matter
may be blocked by two.10
Local officials must also be aware of
and avoid what is sometimes called a
“walking quorum.” A “walking quorum” is a series of gatherings among
separate groups of members of a governmental body, each less than quorum
size, who agree, tacitly or explicitly,
to act uniformly in sufficient numOpen Meeting Law
continued on page 246

Wis. Stat. sec. 19.82(3).
State ex rel. Badke v. Village Bd. of Greendale, 173 Wis.2d 553, 580, 494 N.W.2d 408, 418 (1993).
State ex rel. Newspapers, Inc. v. Showers, 135 Wis.2d 77, 102, 398 N.W.2d 154, 165 (1987).
A UW law review note criticized the Showers court for not considering this issue, and recommends that “To be safe,
officials will need to hold in public all meetings at which at least a majority of a quorum is present.” 1988 Wis. L.
Rev. 827, 851, 856. This is hardly the safe approach where, as in the example in the above text, less than a majority
of the quorum can block a matter. Consider also an eleven member village board. A quorum of the board is six and
four is thus a majority of the quorum. So three can defeat a matter if only six are present.
the Municipality August 2014
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Open Meeting Law
from page 245

ber to reach a quorum.11 A series of
gatherings, telephone calls, or e-mails
between a small enough number of
officers so as not to trigger the law at
one specific gathering may constitute
an illegal meeting.12
From the public’s perspective, the
danger of the walking quorum is that
it may produce a consensus or predetermined outcome with the result
being that the publicly-held meeting
is a mere formality without any real
discussion or consideration of the issue
being conducted in public.
The use of a walking quorum to
conduct business is subject to prosecution under the open meeting law.13
Local officials must use caution when
using electronic message technologies.
These technologies have the potential
to create walking quorums because of
the rapid pace of communication and
the inability of the sender to control
whether and how other members may
choose to respond. For this reason, the
Attorney General strongly discourages
members of governmental bodies from
using electronic mail to communicate
with other members of the body about
matters within the body’s realm of authority.14 The Wisconsin Department
of Justice’s 2010 Open Meeting Compliance Guide provides as follows:
Because the applicability
of the open meetings law to
such electronic communications depends on the particular

way in which a specific message technology is used, these
technologies create special
dangers for governmental officials trying to comply with
the law. Although two members of a governmental body
larger than four members may
generally discuss the body’s
business without violating the
open meetings law, features
like “forward” and “reply to
all” common in electronic mail
programs deprive a sender of
control over the number and
identity of the recipients who
eventually may have access to
the sender’s message. Moreover, it is quite possible that,
through the use of electronic
mail, a quorum of a governmental body may receive information on a subject within
the body’s jurisdiction in an
almost real-time basis, just as
they would receive it in a physical gathering of the members.
Because e-mail is so easy, quick and
inexpensive, it is unlikely that governmental bodies will be able or willing
to refrain from using it completely.
However, it is advisable to set procedures in place or parameters for the
use of e-mail to ensure that its use
does not violate the open meeting law.
The Attorney General’s Open Meeting Compliance Guide suggests that
inadvertent violations of the open
meetings law through the use of electronic communications can be reduced
“if electronic mail is used principally

to transmit information one-way to a
body’s membership; if the originator
of the message reminds recipients to
reply only to the originator, if at all;
and if message recipients are scrupulous about minimizing the content and
distribution of their replies.”
In addition to being careful about the
number of members of a particular
body that gather to talk about topics
pertaining to that body, it is important
to be aware that a “meeting” might
take place when a sufficient number
of members are present at meetings of
other governmental bodies. Clearly,
planned joint meetings of governmental bodies must be separately noticed
by each governmental body planning
to attend the joint meeting. But what
about situations where members of
one governmental body independently
attend the meeting of another governmental body?
In the Badke case,15 a majority of the
village board regularly attended meetings of the village plan commission
to gather information about subjects
over which they had decision-making
responsibilities. The Wisconsin
Supreme Court concluded that since
the trustees regularly attended plan
commission meetings, the gatherings
were not chance and therefore should
have been noticed as meetings of the
village board. Specifically, the Wisconsin Supreme Court held that when
one-half or more of the members of a
governmental body attend a meeting of
another governmental body to gather
information about a subject over which

Showers, 135 Wis.2d at 92.
See Showers, 398 N.W.2d at 161, 164; 1988 Wis. L. Rev. at 846-7, 855; Governing Bodies 339 and 371.
State ex rel. Lynch v. Conta, 71 Wis.2d 662, 687, 239 N.W.2d 313 (1976).
Wisconsin Department of Justice Open Meeting Compliance Guide (2010), at p. 8 citing Correspondence, October 3,
2000.
15. Badke, supra, n.7.

11.
12.
13.
14.
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they have ultimate decision-making
responsibility, such a gathering is a
“meeting” within the meaning of the
open meeting law and must be noticed
as such, unless the gathering is social
or chance.
Thus, whenever a majority of the
members of one governmental body
regularly attend or plan in advance to
attend the meeting of another governmental body, it is necessary to provide
notice that a majority of that body will
be attending the meeting of another
body for the purpose of observing
and gathering information. However,
municipalities should avoid routinely
placing boilerplate language designed
to comply with Badke at the bottom of
all committee, commission and board
meetings notices.
Such a Badke notice should be provided only if:
1) governing body members routinely attend the meetings of a
second body, such as a committee
or commission;
or
2) the chair of the governing body
or clerk has been informed or
otherwise has reason to believe
that governing body members will
likely be attending the meeting of
the second body.
For a further discussion of this issue
see Governing Bodies 353.
Badke also held that when a quorum
of a governing body is present at a
meeting of a second governmental
body merely because all of the indi-

vidual members of the quorum make
up the membership of the second
governmental body, additional notice
is not required.16
Local officials should not place too
much reliance on the exception to the
definition of a meeting for chance or
social gatherings. Remember, that
exception is qualified by the tag “not
intended to avoid” the law. If a negative quorum (or more) of a body gets
together by chance or for a social occasion there is no violation of the law
unless the discussion turns to matters
pertaining to that body, in which case
the gathering probably converts to an
improper meeting.
By now it should be clear that governmental body members must be very
careful when discussing public body
business with other members outside
of a properly noticed meeting. The
numbers test raises a troubling question, however, relating to the legality
of one-on-one conversations between
members outside of a meeting. The
obvious problem is that prohibiting
person-to-person discussions outside
of meetings does not jibe with how
government works. Officials need to
discuss matters they are working on.
In addition, the legislature chose not
to make the requirements of the open
meeting law automatically applicable
whenever two members of a governmental body get together.
The Wisconsin Supreme Court strongly suggested in an earlier case that
such one-on-one discussions would be
protected by the First Amendment and
would not violate the open meeting
Open Meeting Law
continued on page 248

“
I

t should

be clear that
governmental
body members
must be very
careful when
discussing public
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law, but, unfortunately, this was not
discussed in the Showers or Badke
cases.17
If governmental body members should
arguably violate the law by discussing
matters outside of a meeting, a wise
course to take would be to make sure
that the matter receives an appropriate level of discussion at a properly
noticed meeting before it is voted on.
This may help avoid prosecution and
decrease the likelihood that a court
will void the action.
Notice Requirement
The open meeting law requires that all
meetings of a governmental body be
preceded by public notice. The presiding officer of a governmental body, or
that person’s designee (typically the
clerk), must give proper notice of a
meeting twenty-four hours in advance.
If good cause exists and twenty-fourhour notice is impossible or impractical, shorter notice may be given but
in no case may the notice be provided
less than two hours in advance of the
meeting.18 If the notice is mailed, it
must be mailed early enough to allow
it to arrive within the statutory time
frame.19
The notice must specify the date, time,
place and subject matter of the meeting, and any contemplated closed sessions must be included.20 The notice

must be in such form as is “reasonably
likely to apprise” members of the
public and the news media of the time,
date, place and subject matter of the
meeting.
A few years ago, the Wisconsin
Supreme Court overruled State ex
rel. H.D. Enterprises II, LLC v. City
of Stoughton, which held that general notice of a topic (e.g., licenses)
is sufficiently specific to comply
with the notice requirement in sec.
19.84(2).21 The Wisconsin Supreme
Court stated that the notice requirement in sec. 19.84 is not amenable to
a bright line rule but, rather is subject
to a “reasonableness standard.” This
reasonableness standard requires taking into account the circumstances of
the case in determining whether notice
is sufficient. This includes analyzing
such factors as the burden of providing
more detailed notice, whether the subject is of particular public interest, and
whether it involves non-routine action
that the public would be unlikely to
anticipate.22
The court further stated:
The determination of whether
notice is sufficient should be
based upon what information
is available to the officer noticing the meeting at the time
notice is provided, and based
upon what it would be reasonable for the officer to know.
Thus, whether there is particu-

17. The earlier case is State ex rel. Lynch v. Conta, 71 Wis.2d 662, 239 N.W.2d
313, 331 (1976), and this issue is discussed in Governing Bodies 309,
which was published in the July 1987 issue of the Municipality, pp. 262263.
18. Wis. Stat. sec. 19.84(3).
19. 77 Op. Att’y Gen. 312 (1988).
20. Wis. Stat. sec. 19.84(2).
21. State ex rel. Buswell v. Tomah Area School District, 2007 WI 71
22. Id., 2007 WI 71 para. 28.
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lar public interest in the subject
of a meeting or whether a specific issue within the subject of
the meeting will be covered,
and how that affects the specificity required, cannot be determined from the standpoint
of when the meeting actually
takes place. Rather, it must be
gauged from the standpoint of
when the meeting is noticed.23
League attorneys are often asked
whether it is appropriate to rely on
broad umbrella clauses such as “old
business” or “miscellaneous business”
on the agenda to take up unforeseen
matters which arise shortly before the
scheduled meeting. In most cases, the
answer is no. It is best to deal with
late-breaking events by amending
the notice, with twenty-four hours,
or postponing the matter until it can
be properly noticed. Minor matters
may appropriately be subsumed under
broader topics, but matters of particular interest should be given explicit
notice. In recent years, the attorney
general has taken the view that governing bodies may not rely on a general
designation clause in their agenda,
such as “other business,” to discuss,
receive information or take action on
a matter not identified in the notice of
that meeting.

A related issue is whether governmental bodies may discuss or act on matters raised by citizens during a “public
comment” or “citizen participation”
portion of a meeting if the subject is
not on the agenda. The open meeting law allows governing bodies to
designate a period for public comment
in the notice of the meeting.24 During
such a designated public comment
period, a governmental body may “discuss” information raised by a member
of the public.25 A governmental body
may not take action on matters raised
during a public comment period if the
subject was not on the agenda.
Some governing body members have
inquired whether they, as members
of the public, can bring up items not
specifically designated on the agenda
under a period of public comment
allowed by Wis. Stat. sec. 19.84(2).
The answer is no. The limited exception allowing members of the public
to bring up items not specifically on
the agenda during a period of noticed
public comment was intended to allow
local governments to be responsive
to their constituents and to allow the
governing body to receive information
from members of the public. It was
not intended to allow governing body
members to bring up items for discussion without placing the items on the
agenda. Any such use of the excep-

tion by governing bodies in that way
will likely be viewed as an attempt to
circumvent the notice requirements of
the open meeting law.26
With regard to who must be given
notice of a meeting, notice has to be
given to any news medium that has
requested the notice, and to the official
newspaper or, if there is none, to a
newspaper, TV or radio station that
is likely to give notice in the area.27
The open meeting law does not require
that the notice actually be published,28
although it does require that notice
be given as required by other specific
statutes governing the subject matter
(e.g., Wis. Stat. sec. 62.23 (7)(d)2, requires a Class 2 notice be published in
advance of a proposed rezoning).29 As
an alternative to written notice, telephone or other verbal communication
to members of the news media is sufficient.30 The law also requires some
form of direct notice to the public; this
requirement may be met by posting
the notice in one, or preferably several,
public places.31
A limited exception to the notice
requirement allows subunits of governmental bodies32 to meet during the
meeting of the parent body, during a
recess, or directly after such meeting,
Open Meeting Law
continued on page 250

Id., para 32.
Wis. Stat. sec. 19.84(2).
Wis. Stat. sec. 19.84(2).
For additional discussion of this issue see Governing Bodies 361.
Wis. Stat. sec. 19.84(1)(b).
Martin v. Wray, 473 F. Supp. 1131 (E.D. Wis. 1979); 77 Op. Att’y Gen. 312 (1988).
Notice requirements of other statutes must be met in addition to the requirements of the open meeting law. Wis. Stat.
sec. 19.84(1)(a).
30. 77 Op. Att’y Gen. 312 (1988).
31. Wis. Stat. sec. 19.84(1)(b); 63 Op. Att’y Gen. 509, 510-11 (1976); 66 Op. Att’y Gen. 93, 95 (1977).
32. The League has opined that statutory boards or commissions, such as a library board, a utility commission and a
police and fire commission, are not subunits of a common council or village board, although committees (e.g., a
finance committee, a public safety committee) are typically subunits. Governing Bodies 310.

23.
24.
25.
26.
27.
28.
29.
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to discuss or act on matters that were
the subject of the meeting of the parent
body.33 The presiding officer of the
parent body must announce the time,
place and subject matter of the subunit
meeting in advance at the meeting of
the parent body. This announcement
must mention any contemplated closed
session.34
No charge may be made for providing notice to meet the requirements
of the open meeting law. However,
once these notice requirements have
been met, charges may be made, under
the public records law, for additional
notices and supplementary information.35
Closed Sessions
Generally, meetings of governmental
bodies must be held in open session.
However, the law authorizes meetings
to be closed if the subject matter falls
within one of the specific exemptions
set forth in Wis. Stat. sec. 19.85. Note
that the general authority to close a
meeting is inapplicable where specific
authority requires openness, as in the
case of hearings before a police and
fire commission under Wis. Stat. sec.
62.13(5), and Board of Review meetings under sec. 70.46(2m).
As a general rule, we recommend using the term “closed” session or meeting instead of “executive” session,

which suggests that meetings may be
closed whenever the body wishes to
take action on a matter.
Section 19.85 authorizes closing meetings for a number of reasons including
the following:
1) deliberating after a quasi-judicial
hearing;
2) considering the discipline of an
employee or person licensed by
the municipality;
3) considering employment, promotion, compensation or performance evaluation data of a public
employee;
4) deliberating or negotiating the
purchase of public properties, or
conducting other business whenever competitive or bargaining
reasons require a closed session;36
5) considering financial, medical,
social, personal history and disciplinary data of specific persons
or specific personnel problems
which, if discussed in public,
would be likely to have a substantial adverse effect on the person’s
reputation; and
6) conferring with legal counsel with
respect to litigation in which the
body is involved or is likely to
become involved.
See Wis. Stat. sec. 19.85(1)(a)-(j),
for the specific exemptions. For more
detailed information on the appropriate
use of these exemptions, see Governing Bodies 375.

33.
34.
35.
36.

When deciding whether it is appropriate to hold a particular meeting in
closed session, a good rule of thumb
is to ask the preliminary question: “Is
there a reason why this matter is best
discussed privately, other than the desire to escape the scrutiny of the public
eye or the media?” When closing a
meeting is appropriate, it is important
to follow the statutory procedures.
As mentioned above, closed sessions
planned in advance must be specified
in the public notice; however, if the
closed session was not contemplated,
the meeting may still be closed for a
valid reason.37 The body must first
convene in open session and vote to
go into closed session. Before the vote
is taken, the presiding officer must
announce the nature of the business to
be discussed and the specific statutory
provision which authorizes the closed
session. The vote of each member
must be recorded and preserved.38
Attendance at the closed session is
limited to the body, necessary staff and
other officers, such as the clerk and
attorney, and any other persons whose
presence is necessary for the business
at hand. If the meeting is of a subunit
of a parent body, such as a committee,
the members of the parent body (i.e.,
the common council or village board)
must be allowed to attend the closed
session, unless the rules of the parent
body provide otherwise.39 Discussion
in the closed session must be limited to
the topics for which the meeting was
closed.40

Wis. Stat. sec. 19.84(6).
65 Op. Att’y Gen. Preface vi (1976).
77 Op. Att’y Gen. 312 (1988); Governing Bodies 323.
This exemption was read rather narrowly by the Wisconsin court of appeals in State ex rel Citizens for Responsible
Development v. City of Milton, 2007 WI App. 114, 300 Wis.2d 649. 731 N.W.2d 640. For an in-depth summary of
that case, see Governing Bodies 380 (the Municipality, May 2007).
37. Wis. Stat. sec. 19.84(2); 66 Op. Att’y Gen. 106 (1977); Governing Bodies 325.
38. Wis. Stat. sec. 19.85(1). These requirements also apply to a closed session of a subunit meeting without notice as
provided by sec. 19.84(6). 65 Op. Att’y Gen. Preface vi (1976).
39. Wis. Stat. sec. 19.89.
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Questions sometimes arise as to
whether a member of a governmental
body may tape record closed sessions. An individual member of a
governmental body does not have the
right to tape record closed sessions of
the governmental body. Although a
governmental body is obliged under
sec. 19.90 to make a reasonable effort
to accommodate any person desiring
to record, film or photograph an open
meeting (provided the person does not
do so in a disruptive manner), the law
does not apply to closed sessions.41
A governmental body may not reconvene in open session until twelve
hours after completion of the closed
session, unless notice of the subsequent open session was given at the
same time and in the same manner as
the public notice of the meeting held
prior to the closed session.42
Penalties and Remedies
Violations of the open meeting law
may be prosecuted by the district attorney, the attorney general, or by a
private individual, if the district attorney does not take the case.43 Governmental body members who violate the
open meeting law are subject to a forfeiture of between $25 and $300; this
is a personal liability which may not
be reimbursed by the municipality.44
However, members may very likely
obtain reimbursement for costs and
attorney fees incurred in defending
against prosecutions under the open

meeting law.45 Members may protect
themselves from liability by voting in
favor of a motion to prevent the violation (e.g., voting against going into
an unauthorized closed session).46 In
addition to finding personal liability
for violations of the law, a court may
also order the violations to cease and
void action illegally taken. In order to
void action taken in violation of the
open meeting law, the court must find
that the public interest in enforcing the
open meeting law outweighs the public interest in sustaining the validity of
the action taken.47
Conclusion
Members of local governmental bodies must understand and comply with
the open meeting law. As with other
legal matters, officials should consult
their municipal attorneys if they have
questions.
For additional information on Wisconsin’s open meeting law, see the
Wisconsin Department of Justice’s
Open Meeting Compliance Guide on
the Department of Justice’s website
www.doj.state.wi.us. Another good
source of information is the State Bar
of Wisconsin, Government Lawyers
Division’s Wisconsin Public Records
and Open Meeting Handbook which
is available from the State Bar for a
fee. The Bar’s phone number is (800)
728-7788.

“
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comply with the

”

open meeting law.

Governing Bodies 135R10

40.
41.
42.
43.
44.
45.

Wis. Stat. sec. 19.85(1).
See 66 Op. Att’y Gen. 318 (1977).
Wis. Stat. sec. 19.85(2).
Stat. sec. 19.97(1), (2) and (4).
Wis. Stat. sec. 19.96.
Wis. Stat. secs. 62.115, 895.35 and 895.46(1)(a); 77 Op. Att’y Gen. 177
(1988).
46 Wis. Stat. sec. 19.96.
47. Wis. Stat. sec. 19.97(3).
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New Rochester Village Hall:
Racine County’s First EnergySTAR
By Tom Held

T

he Rochester project demonstrates municipalities

can go green without spending
green. Rochester Village officials had clear priorities when
they sought to replace their
70-year-old village hall: a building that would be functional,
with minimal up-front costs and
maximum operational savings.
With thoughtful input from village
officials and the expertise of architects
and construction professionals from
Anderson Ashton Design Build, the
Racine County community created a
building that delivers value beyond
those demands.

Tom Held spent 25 years covering government and local news
for the Milwaukee Journal
Sentinel. He is now a freelance
writer and blogger who contributes to the Journal Sentinel, the
Business Journal of Milwaukee,
The Chronicle of Philanthropy,
Milwaukee Magazine and OnMilwaukee.com.

The 6,200-square foot Village Hall
opened in February 2013, and cost
$1.12 million. It provides 40 percent
more space for staff and residents, yet
costs less to heat, cool and power. The
Village reduced annual energy cost
by 33 percent per square foot in the
first year of operation – during one of
the harshest winters on record. The
building performed better, or more
efficiently, than 94 percent of office
buildings with similar operating characteristics in regions that experience
similar weather patterns and surpassed
the standards to receive EnergySTAR
certification, through the Environmental Protection Agency.
Rochester Village Hall is the first
EnergySTAR certified Office Building
in Racine County and joins the current
list of 582 buildings in Wisconsin
that have received this rating. Just as
important to the cost-conscious village officials, it proves that building
“green” doesn’t burden taxpayers. The
construction remained within budget,
and the features that produced the
energy efficiencies were simple and
immediately cost-effective.
“We were very happy that we could
keep it under budget and get more
than I think we really thought we were
going to get from the start,” said Ed
Chart, a village trustee and chairman
of the building study committee.
In a series of meetings, the Anderson
Ashton team sought to identify the
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priorities of the three full-time village
employees who work in the building
daily. In turn, they shared a full range
of options from the simple to the more
advanced, including solar/photovoltaic
and geothermal systems for heating,
cooling and electricity. Those options,
though, cost more up-front and extend
the return-on-investment payback. The
architects and engineers listened to
village workers, trustees and residents
and followed their lead in selecting the
best features to fit their needs.
“We appreciated Anderson Ashton’s
approach to educating us on the
financial benefits of different green
features,” said Betty Novy, the village
clerk/treasurer.
Windows, building placement and
interior finishes were among the elements designed to conserve both environmental and financial resources. The
building is L-shaped, with the mostheavily used portion stretched along
an east-west axis to maximize the light
from the southern exposure. Windows
in a large meeting room, exposed to
sunlight from the east and west, were
installed near the ceiling line with light
wells to bring the light deep into the
room. Tinted glazing helps manage the
radiant heating and light.
Shading devices attached to the
building’s exterior and light shelves
indoors control the interior sunlight
while treatments and designs incorpo-

Article

Rated Office Building
rated into the interior walls draw light
deeper into hallways and other spaces.

undisturbed, making it an attractive
location for workers and visitors.

“What I appreciate the most, and I
think what most people appreciate is
just the natural sunlight that is pouring
into the building without distracting or
being a nuisance,” Novy said.

Rochester is a small but growing
community in western Racine County,
and the Village Hall is a business hub
and gathering place for anniversaries
and other celebrations. It not only
represents a new standard for energyefficiency, but a symbol of what’s important to the village’s 3,700 residents.

High-efficiency lighting fixtures, occupancy sensors, low-flow plumbing
fixtures and an energy-efficient HVAC
system reduce the overall demand for
energy to operate the building.
“We got, I think, the green that we
needed to get while staying within our
budget,” Chart said. “We didn’t put
the geothermal in or wind turbines,
because it’s expensive, but we got
lighting that’s very efficient; we have a
computerized system where the lights
go off when they’re not being used.
“The air and heat are in the center of
the building so it doesn’t have to travel
far,” he said. “They just did it so we
could save money without spending a
lot of money.”
Landscaping also plays an important
role in limiting the building’s environmental impact and maximizing its aesthetics. By placing the building along
an existing tree-line, designers made
strategic use of the shade provided
in summer and the low sun in winter.
Much of the community green space
surrounding the building was left

It blends seamlessly with the adjacent
library and imparts a positive impression of Rochester, a big improvement
from the 70-year-old fire station that
had served as the Village Hall.
“Obviously, you like a pleasant view
for people who drive up to the building,” Novy said. “We have private
commercial entities come to us looking for approvals for buildings they
want to build.
“It doesn’t look very good if we’re
putting all sorts of requirements on
their aesthetics and not keeping up our
end of the bargain.”
The project demonstrates that smart
design and careful selection of building materials can generate tangible
savings and improve the working
environment. Financial and environmental stewardship are not mutually
exclusive goals.
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Legal FAQs

Frequently Asked Questions

Legal

1.

League references to first
class cities are often followed
with parentheses around the name
Milwaukee. Why is Milwaukee the
only first class city when Wis. Stat.
sec. 62.05(1)(a) says that cities of
150,000 population and over shall
constitute 1st class cities and at least
one other city has the population
required to be a first class city?
A city changes from one class of city
to another only when all of the following conditions are met: (1) a federal
census shows that the city’s popula-
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tion has reached the required population; (2) provisions for any necessary
changes in government have been
duly made; and (3) a proclamation by
the mayor (manager), declaring the
change, has been published under ch.
985. Sec. 62.05(2). Presently, the city
of Milwaukee is the only first class
city in Wisconsin.
Currently, there are cities, such as
Madison, whose populations would
permit their inclusion in a higher
or lower classification but which
have not taken the two discretionary
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steps necessary to alter their official
classification. Indeed, Wis. Stat. sec.
990.001(15) expressly provides that
“[i]f a statute refers to a class of city
specified under s. 62.05(1), such reference does not include any city with
a population which makes the city
eligible to be in that class unless the
city has taken the actions necessary to
pass into the class under s. 62.05(2).”
Section 990.001(15) was enacted in
response to City of Madison v. Town
of Fitchburg, 112 Wis.2d 224, 332
N.W.2d 782 (1982), in which the court
treated Madison as a first class city

Legal FAQs
even though it had not taken the steps
to change its classification.

2.

Are elected municipal officials
eligible for unemployment
insurance benefits?
Generally speaking, the answer is no.
The term “employment” for purposes
of determining eligibility for unemployment insurance benefits under
Chapter 108 of the Wisconsin statutes
does not include service as an official
elected by vote of the public unless the
local governmental unit elects otherwise, with the Wisconsin department
of workforce development’s approval.
See Wis. Stat. sec. 108.02(15)(f).

3.

What factors distinguish a
municipal officer from a municipal employee and what are some
implications of the distinction?

There is no complete list of factors
for distinguishing a municipal officer
from a municipal employee. However,
a few of the more significant ones that
indicate a person is a municipal officer
include:
•

the person is serving in a statutory
municipal office listed in Wis.
Stat. secs. 62.09 (cities) or 61.19
and 61.20 (villages) such as mayor, village president, alderperson,
trustee, treasurer, clerk, comptroller, attorney, deputy clerk,
deputy treasurer or is serving on a
statutory committee, commission
or board such as the police and
fire commission, board of zoning
appeals or planning commission;

•

the person is serving in an office
listed in the municipality’s ordinances as a municipal office; or

•

the person filed an oath of office.

Elected or appointed municipal officers, including members of boards and
commissions, are generally not subject
to the same employment regulations
applicable to municipal employees.
Moreover, status as a municipal officer may affect the timing of salary
changes, how the person resigns or
quits, and how that person is disciplined or removed from office. It also
impacts on how a vacancy in the office
or position is subsequently filled. Wis.
Stat. secs. 17.12, 17.13 and 17.16
govern the removal of municipal officers such as mayors, village trustees
and members of municipal boards and
commissions. Wis. Stat. sec. 17.01
specifies how municipal officers may
resign from office.

Annual Conference
Resolutions Deadline
August 15, 2014

M

unicipalities are invited to submit resolutions
establishing League Positions on legislative and
other issues for consideration by the membership at the
Annual Conference in October.
All resolutions and other proposals establishing policies for the League of Wisconsin Municipalities must
be submitted to the League office by Wednesday,
August 15, 2014. Resolutions may be submitted to Curt
Witynski, League of Wisconsin Municipalities, 131 W.
Wilson St., Suite 505, Madison, WI 53703; fax (608)
267-0645; e-mail <witynski@lwm-info.org>. According to the League’s constitution, all such proposals
must be published prior to the annual conference to
become eligible for consideration.

Answers At Your Fingertips!
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Legal Note

City Must Pay Fees and Costs in Records Case

T

he Wisconsin Public Records Law authorizes

mandamus actions against the
government to compel release
of public records. If such action is a cause for release of
the records, then the requester
is entitled to recover reasonable attorney fees, damages and
other costs.
The government may defend against
a request for attorney’s fees and costs.
However, a defense may be lost,
which a recent court of appeals decision highlights. Racine Journal Times
v. City of Racine, 2014 WI App 67, __
Wis. 2d __, __ N.W.2d __.
The decision followed a public records
mandamus action brought by the
Racine Journal Times (Times) against
the City of Racine Board of Police and
Fire Commissioners (Commission).
Following a closed meeting of the
Commission regarding the selection of
a new police chief, the Times filed a
public records request for the motions
and roll call votes cast at that meeting.
The Commission denied the request,
asserting that it did not have to release
information from a closed meeting and
that one or more commissioners had
safety concerns if the information was
released.

The Times subsequently commenced a
mandamus action against the Commission seeking release of the records.
Six days after filing the action, the
Commission released the requested
records.
The Times then sought to recover its
attorney fees and costs, which were
denied by the trial court because the
Commission successfully claimed,
for the first time, that the requested
records did not exist when the Times
made its initial request for them. The
court of appeals reversed.
The court agreed with the Times
that the Commission should lose its
records-do-not-exist defense. The
court explained that the Commission’s
initial responses to the records request
“induced the [Times] to believe not
only that a record existed but that the
Commission was denying the [Times]
access to this record for impermissible
reasons.” The Commission’s actions
thus prompted the Times to file its
action and incur attorney’s fees and
costs.
The court ruled that the Commission
should not be allowed to claim the
records did not exist noting that its
decision “under these egregious facts
benefits the public interest in transparency in government.” The court thus
reversed the trial court order dismissing the action and remanded the
case for a determination whether the
mandamus action was “‘a’ cause of the
Commission’s release of the responsive information, and if so, a determination of attorney fees and costs under
WIS. STAT. sec. 19.37(2).”

“
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Municipal Attorneys Institute Notes
Thanks to Past Officers
Congratulations to New Officers
The League’s Municipal Attorneys’
Section thanks past officers President
Stephen McLean, Sheboygan City Attorney, and Secretary Scott Post, West
Allis City Attorney, for their service
and for doing an outstanding job
planning and assisting with the 2014
Municipal Attorneys Institute.
At the 2014 Municipal Attorneys
Institute, the following attorneys were
selected to serve as officers of the
League’s Municipal Attorneys section:
President: Scott Post, West Allis City
Attorney and Secretary: Attorney Jesse
Wesolowski, Wesolowski, Reidenbach
& Sajdak SC.
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CLE Credit
The Wisconsin Board of Bar Examiners approved a total of 16.5 CLE hours
(credits) for the 2014 Municipal Attorneys Institute. This includes 1.5 Ethics
and Professional Responsibility (EPR)
hours. However, attorneys should
bear in mind that the 4 sessions on
Thursday morning ran concurrently
with other sessions. Thus, attorneys
may only claim up to 12.5 CLE
credits. With the exception of the
Wednesday afternoon ethics presentation, which is worth 1.5 CLE hours
and satisfies 1.5 EPR requirements,
attorneys may claim 1 CLE credit for
each presentation attended. Individual
attorneys are responsible for reporting
their actual hours of attendance. The
CLE credit awarded may be confirmed
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using the Board of Bar Examiners’
web site http://www.wicourts.gov/services/attorney/edu.htm.
The Minnesota State Board of CLE
approved the 2014 Institute for 8.25
standard credits and 1.25 ethics credits.
If you have any questions regarding
CLE credit or how it is calculated,
contact Claire Silverman at 800-9915502.
Next Year’s Institute
The 2015 Municipal Attorneys Institute will be June 17-19 at the Lake
Lawn Resort in Delavan, Wisconsin.

Legal Note

No Taking Occurs Where Government Takes No Affirmative Action
Mark J. Steichen, Attorney

T

he torrential rain fall in June
2008 led to the overflow of Lake
Delton with dramatic erosion of
channel sweeping away houses that
made national news. Almost four years
later, the Wisconsin Court of Appeals decided that the Village of Lake
Delton had not taken the homeowners’
properties and did not owe them just
compensation. Fromm, et al. v. Village
of Lake Delton, 2013AP14 (Ct. App.
4/3/14) (recommended for publication).
A dam was built across Delton creek
in 1927 creating Lake Delton. The
highest elevation of the dam was approximately 3-12 inches lower than
part of the Fromms’ land that bordered
the lake, which left a dip or what is
described as a “saddle” area. The dam
was constructed with floodgates that
opened to a maximum height of six
feet. The village acquired ownership
of the dam in 1994. The only structural
alteration it made to the dam since
then was to reduce the maximum
opening height of the floodgates to
four feet.
On June 6-7, 2008, flood waters
overtopped the Fromms’ property and
eroded away a wall of the lake, evenThis article was reprinted with
permission from the May/June
2014 issue of the Municipal Law
Newsletter published by Boardman & Clark llp. Mark J. Steichen
is an attorney with Boardman &
Clark LLP. He may be reached at
<msteichen@boardmanclark.com.

tually draining it entirely and taking
the Fromms’ and other houses with it.
The Fromms and neighbors brought an
inverse condemnation action against
the village under section 32.10 Wis.
Stats. The circuit court granted summary judgment for the village and the
plaintiffs appealed.
The court of appeals professed some
difficulty identifying the precise basis
for the Fromms’ claims and characterized the Fromm’s arguments as being;
(a) that a governmental entity that
controls a dam should be held liable
per se for a taking when flooding occurs; and (b) that the village’s inaction
in the face of knowledge of the lower
elevation and its reduction of the
maximum opening height of the flood
gates constituted takings. The court
quickly dismissed the first argument,
holding that a taking must result from
governmental action. Action can be in
the form of a physical occupation of
private property or where regulations
deprive a landowner of all or substantially all beneficial use of his property.
The Fromms argued that the two potential actions by the village were (a)
altering the floodgates; and (b) failing
to act on the information that their
property was below the highest elevation of the dam. The court dismissed
the argument about the floodgates,
because there was no evidence in the
record that the flooding would have
been averted if the original height of
the gates had been left intact.

the Municipality August 2014

With respect to the failure to act on
knowledge of the respective elevations, the court questioned whether
the record supported the claim but
assumed for purposes of argument that
the village was on notice that there
were no other locations along the rim
of the lake that were substantially
lower than the Fromms’ property and
any other physical features of the
land around the lake that would draw
potential flooding away from their
property. Even so, the court rejected
the Fromms’ reliance on the recent
condemnation decision in Brenner v
City of New Richmond 2012 WI 98,
343 Wis.2d 320, 816 N.W.2d 291d. In
Brenner, the city extended a runway
at its airport. It acquired avigation
easements for two properties in the
FAA designated flight paths, but
planes regularly flew over adjoining
parcels. While the city did not have
direct control over the pilots, the court
in that case held that the city was in
a better position than the landowners
to rein in the overflights and that the
flights were a result of the city’s action
of expanding its runway. The court in
Fromm refused to accept an analogy,
characterizing Brenner as imposing liability for the city’s failure to stop the
overflights.
In short, Fromm continues to draw a
strong line between government action and inaction as forming a takings
action under the U.S. or Wisconsin
Constitutions.
Eminent Domain 100
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Municipal Note

Eau Claire Receives All America City Award

E

au Claire was one of ten
cities to receive the All-

America City Award in Denver,
Colorado. The National Civic
League announced the ten AllAmerica Cities on June 15 during a celebration at the Grand
Hyatt Denver.

The award is given to communities
for outstanding innovation, inclusiveness, civic accomplishments and
demonstrated cross-sector collaboration. This year had a focus on healthy
communities — efforts to address
challenges such as obesity, chronic illness, physical inactivity and the need
for safe routes to school and walkable
communities.
A special “thanks” to the following
community members who represented
Eau Claire in Denver: Jackie Boos,
Berit Breed, Catherine Emmanuelle,
Lee Heike, Nate Jahn, Cory Long,
Jolie Lyfoung, Julie McFadden,
Scott Mundt, Ned Noel, Dale Peters,
Kenzi Phillips, Megan Pickhardt,
Barb Powers, Laurelyn Sandkamp,
Blia Schwahn, Michael Strubel, Kelly
Taylor, Rachel Vick.

Benefits of becoming an All-America
City:
u Economic Stimulus: All-America
City finalists and winners receive
national attention, a boost for
recruitment of industry, jobs and
investments. The All-America
City Status has helped winners
attract new and retain business
that mean jobs and a stronger tax
base. Winners have also seen an
increase in tourism and grants.
u Increase Civic Engagement: The
All-America City Award has
transformed participants and their
communities. From the application to the competition, this program promotes hope and energizes people with a “can-do” spirit.
All-America Cities are national
models, inspiring others who face
similar critical challenges.
u Provides national recognition that
Eau Claire is a great place to live,
work and play.
Eau Claire was one of 25 finalists for
the National Civic League’s 2014 AllAmerica City Awards, the country’s
most prestigious award for outstanding, community-based civic accomplishments. Eau Claire was the only
community selected from Wisconsin
this year.
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Legal Captions
The following are legal captions. All
legal articles are published in full on
the League’s webpage at <www.lwminfo.org>. Copies are also available
from the League office. Please include the subject heading and number
when making the request.
Eminent Domain 100
Village’s ownership of dam placed
across navigable waterway which
served to pond a lake and which was
washed out by flooding did not make
village responsible for per se taking
of owner’s property where village did
not engage in any action that resulted
in the destruction of owner’s property
.Village’s failure to act on knowledge
it allegedly had about the relative elevations of homeowner’s property and
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the dam, so as to prevent or mitigate
flooding that subsequently destroyed
home, did not constitute government action, as required to support
homeowner’s takings claim under the
inverse condemnation statute Fromm
v. Vilage of Lake Delton, 2014 WI
App 47. 6/30/14. The complete text of
this legal note is on page 261 of this
Municipality.
Governing Bodies 315R10
Revises July 2010 legal comment. Provides an overview of the open meeting law and its requirements of notice
and accessibility. Highlights statutory
definitions of “governmental body”
and “meeting” and discusses case law
that cautions of walking and negative
quorums. Provides brief overview of
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when closed sessions are authorized,
and penalty and enforcement provisions. 6/30/14. The complete text of
this legal comment is on page 244 of
this Municipality.
Public Records 145
When a records custodian suggests
records exist and thereby induces a
requester to commence a mandamus
action to obtain the records and incur
attorney fees and costs, the custodian
may not later defend against such
claims on the grounds that the requested records did not exist. 6/30/14. The
complete text of this legal note is on
page 259 of this Municipality.

Classified Ads
Classified Ads Policy: Member municipalities receive free
insertions. Non-member advertisements are billed $100
per insertion. All ads are subject to editing if necessary. All
ads are also placed on the League web site at lwm-info.org.
Ads should be sent to <classified@lwm-info.org> or faxed
to (608) 267-0645. The next deadline is August 10 for the
September 2014 Municipality.
Administrator - Milton, WI (population 5,546) is accepting
applications for City Administrator. The City Administrator
serves as the chief administrative officer (CAO) of all municipal
government operations, for the City and reports to a Mayor and
six (6) elected at large Council members in a Mayor/Council/
Administrator form of government. The position serves as the
City’s press officer, budget coordinator, personnel director, and
coordinator for the City’s economic development team. The
Administrator provides budget and personnel management guidance and oversight for six service providing departments, leading
the City’s management team, including the Public Works Director, City Clerk, Finance Director, Library Director, Police Chief,
and the Fire Chief of a jointly owned Fire Department. Minimum
qualifications include a bachelor’s degree in public administration
(Master’s Degree preferred). Starting salary for the position is
between $80,000-$90,000 +/- annually in addition to a comprehensive benefit package, which includes shared participation in the
City’s health care plan and the Wisconsin Retirement System. Full
position description is available on the City of Milton’s website at

www.milton-wi.gov. Interested candidates should submit a cover
letter and resume to Milton City Hall, labeling their correspondence to: City of Milton, Attention: Administrator Search, 710 S.
Janesville St., Milton, WI 53563. Cover letters and resumes may
be submitted either in person, or sent in via e-mail to jschuetz@
milton-wi.gov .
Assessor - The City of West Bend (pop. 32,500) is seeking a qualified applicant for planning, directing and supervising the work of
the office of the City Assessor with advanced knowledge of real
and personal property assessment, statutes governing property
assessment, and familiarity with related computer operations.
Must possess or immediately qualify for State of Wisconsin Class
II Assessor Certification. Minimum eight years of progressively
responsible municipal experience preferred. Starting salary is
$62,900 - $65,600 DOQ with benefits. Deadline to apply is 4:30
p.m. on Friday, August 22, 2014. A full job description is available
on our web site. An application with your resume is required and
available at www.ci.west-bend.wi.us or Human Resource Department, City of West Bend, 1115 S. Main St, West Bend, WI 53095;
(262) 335-5114. EOE
Administrator- Lakeville, Minnesota (population 58,250) is seeking a strategic leader with dynamic vision to become its next City
Administrator. The City of Lakeville is a thriving and growing city
in the southern metropolitan area of the Twin Cities region. The
City Administrator is the chief administrative officer under the
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direction of the City Council responsible for a $77.8 million budget
and 185 full-time employees. Qualified candidates shall possess a
Bachelor’s degree in public administration or a closely related field
and at least seven years of increasingly responsible management
experience in a government agency. Master’s degree desired. Extensive knowledge of multi-faceted and complex municipal government operations, public policy, communications, public finance,
continuous improvement, economic and community development,
organizational development and service sharing is desired. Proven
experience in working with elected officials is required. Salary
range is $134,414 to $161,295. Starting salary is commensurate with
qualifications and experience. Excellent benefit program. Position
profile available at www.lakevillemn.gov or www.springsted.com.
Send resume, cover letter, salary history and four work-related
references to David Unmacht, Springsted Incorporated, 380 Jackson
Street, Suite 300, St. Paul, MN 55101 or to Lakeville@springsted.
com. Deadline for applications is Monday, August 11. EEO.
Building Complex Maintenance Worker - Racine. Requirements
are 3-5 yrs experience in commercial building maintenance or a
combination of experience and related education. Ability to serve in
7 day on-call rotation. Mandatory licenses include possession of a
3rd Class Engineer’s license issued by the National Institute for the
Uniform Licensing of Power Engineers Inc (and equivalent city of
Racine issued license) or a third class Power Plant Operating Engi-

neer’s license issued by the American Society of Power Engineers,
Inc. (and equivalent city of Racine issued license). Possession of
an EPA 608 Universal Refrigerant license. Must obtain WI Class
C UST Operator within 6 months of start date. Starting salary is
$19.74/hr. A complete job description is available at www.cityofracine.org. Qualified applicants must submit a cover letter, resume
and application online for this opening at: http://www.cityofracine.
org/City_of_Racine_Jobs.aspx. Free computer access is available
at the Racine Public Library or the Workforce Development Center.
Failure to submit all required documentation may result in disqualification from consideration. AA/EEO/ADA.
Clerk - The City of Stoughton, (population 12,646) is seeking a
qualified applicant for the full time position of City Clerk. If you
are currently a deputy clerk looking to move forward in your career,
or have previous municipal experience, this may be the position for
you! Working as part of the Administrative Services Department,
this position is responsible for the administration of the Clerk’s
Office activities as required by State Statutes. These duties include
administration of the election process, maintenance of public
records, licensing and regulations and Ordinances and Resolutions.
This position requires knowledge of Election Administration laws,
state voter registration system and all its functions (SVRS). This
position requires three to five years municipal government or related
experience in a clerk’s office setting, holds a Wisconsin Certified

2014 Calendar of Programs
August 20 - 22
Chief Executives Workshop
Eau Claire
Metropolis/Florian
(888) 861-6001
September 16 - 19
Municipal Assessors Institute
Oconomowoc
Olympia Resort
(800) 558-9573
September 24 - 26
Plumbing Inspectors Institute
Eau Claire
Clarion Hotel
(715) 835-2211
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Oct 15 - 17
116th Annual Conference
with Eng. & Public Works Track
Middleton
Marriott West
(608) 831-2000
October 24
Police & Fire Comm. Workshop
Wisconsin Dells
Wilderness Resort
(800) 867-9453
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Municipal Clerk’s certification, or has the ability to obtain, and the
willingness to advance in attaining any such certification, or any
combination of education and experience that provides equivalent
knowledge, skills, and abilities. Candidates should have strong
leadership and customer service skills, along with the ability to
effectively communicate with the public and peers. Compensation
$22.00 to $24.04/hour based on qualifications. Employment applications and full position description are available online at: www.
cityofstoughton.com/hr Please return a cover letter, application and
resume to the Office of the City of Stoughton, Human Resources
Dept., 381 East Main Street, Stoughton, WI 53589, this position
remains posted until filled. EOE.
Clerk/Treasurer - The City of Fort Atkinson (population 12,367) is
seeking qualified applicants for the position of City Clerk/Treasurer.
Position requires strong knowledge of governmental accounting,
cash investments, tax billing and collection, payroll, utility accounting, records management, risk and property management, election
procedures, benefits administration, and record keeping of proceedings. Computer skills are essential. Preferred qualifications include
Bachelor’s degree in accounting, public administration or related
field or Certified Municipal Clerk/Treasurer with three to five years
of progressively responsible Clerk/Treasurer experience, or any

combination of experience and education that provides equivalent
knowledge, skills and abilities. Starting salary $64,293 - $66,123
DOQ, with excellent benefits. For job description visit www.fortatkinsonwi.net. To apply send cover letter, resume and five professional references by August 8, 2014 to City Manager, 101 North
Main Street, Fort Atkinson, WI, 53538.
Electric Line Worker -Lodi Utilities has an immediate opening
for the position of Municipal Electric Line Worker. This is a skilled
journeyman level position in the construction, maintenance, extension and repair of overhead and underground electric system in
accordance with standard trade practices. Position includes on-call
duties. Starting salary $32.00/hour or higher depending on qualifications. Applicants need to have or be able to obtain a valid CDL.
Job description and application instructions can be obtained at City
Hall or on the website at www.cityoflodi.us. Submit completed
application form and resume to Dona Newman, Director of Human Resources, and 130 South Main Street, Lodi WI 53555 or by
email to dnewman@wppienergy.org. Applications will be accepted
until this position is filled. Lodi Utilities is an equal opportunity
employer.

Professional Services

Place Your Ad Here
visit www.lwm-info.org or call
(608) 267-2383
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City Engineer/Director of Public Works - Franklin, WI (35,810).
The City of Franklin is a growing, full service City of friendly
people, vibrant residential neighborhoods, a strong business base
and climate, a convenient location to world-class amenities, and
committed to being the best community in Milwaukee County. The
City seeks an experienced and knowledgeable leader to manage a
broad range of public works services including engineering, streets,
water distribution, wastewater collection, storm water, parks maintenance, forestry, and a full-service city garage. $12.8 million budget.
40 FT and 11 PT or Seasonal employees. Appointed by Mayor with
approval of City Council. Reports to the Mayor. Registered P.E. preferred or Bachelor’s degree in civil engineering, MPA, or MBA; 7
years of civil engineering or managerial and supervisory experience;
or any equivalent combination of education and experience. Clear,
concise, open, and honest communication skills and style; experience and ability to work with elected officials, other city staff, and
the community; and record of creative problem solving and positive
employee relations experience required. Starting salary range of
$95,000+/- dependent upon qualifications and experience. Candidates should apply by August 4, 2014 with resume, cover letter and
contact information for 5 work-related references towww.govhrusa.
com/current-positions/recruitmentto the attention of Robert Beezat,

GovHR USA, 650 Dundee Road, #270, Northbrook, IL 60062. Tel:
847-380-3240.
Human Resources Dir -Beloit, WI (36,966) Exciting professional
opportunity to serve as Beloit’s next Human Resources Director.
Professional, full service community located near Wisconsin/Illinois state line seeks experienced and skilled candidates to serve as
the Director of Human Resources. Beloit has 405 FTE employees.
Must be knowledgeable in policy development and implementation, recruitment and selection, compensation, knowledge of fringe
benefits/self-insurance programs, position classification, employee
development and training, and serve as chief negotiator in labor relations. Bachelor’s degree required; Master’s degree desired; Human
Resource certifications preferred. Minimum of 5 years experience.
Starting salary $70,000 to $85,000 +/- DOQ. Excellent fringe benefit
package. Submit cover letter and resume with five references by
August 6 to Karl Nollenberger, Vice President, GovHRUSA at
http://www.govhrusa.com/current-positions/recruitment. Tel: 847380-3240.
IT Request for Proposal - East Troy is seeking an unbiased independent assessment of information technology systems and organization as well as an evaluation of phone system and services. If you

Professional Services
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are interested in providing such service please see the complete RFP
on our website at www.easttroy-wi.com , under What’s New, Bids/
Requests for Proposals.
Police Chief/Director of Public Safety - The City of Worthington,
population 12,700, is accepting applications for the Police Chief/
Director of Public Safety position. The Worthington Police Department consists of 23 sworn officers including the Chief of Police, a
Captain, three Patrol Sergeants, one Detective Sergeant, two Narcotics Investigators, one Gang Investigator, a Detective, one School
Resource Officer, 2 K-9 Officers, 12 Patrol Officers and a Community Services Officer. The department also has an Administrative
Assistant, two Records Personnel, five full time Dispatchers and one
Dispatch Supervisor. The Police Chief performs administrative and
managerial police work involving the protection and safety of the
community through the development and implementation of department objectives, policies and procedures. Minimum requirements
include a two year degree with five years patrol or investigative
experience and five years management of ten or more employees or
five years law enforcement work with a relevant four year degree.
Applicants must be POST licensed or quickly able to be licensed
and maintain a valid driver’s license. Desirable requirements include eight years of law enforcement work, with advanced training
in a comprehensive field of study such as education, law enforcement, public or business administration or similar fields acquired
by completing four years of college leading to a Bachelor’s Degree.
Ability to speak and read Spanish, Vietnamese or Lao is highly
desirable. Employment will be subject to a successful completion
of a pre-employment background check, physical exam/drug test
and psychological exam. The current salary range is $75,254 to
$101,836 depending on qualifications and subject to City’s wage

and compensation plan. To be considered for this position candidates must submit a cover letter, resume and salary requirements to
the City Hall attention City Clerk, PO Box 279, Worthington, MN
56187. Applications deadline is August 4, 2014. Further information
can be found at the City’s website at www.ci.worthington.mn.us/
employment-opportunities.
Treasurer/Finance Director - The City of Lake Mills is seeking
highly qualified applicants for the position of City Treasurer/Finance Director. Position requires strong knowledge of governmental
accounting, auditing and annual audit preparation, budget development and maintenance, debt service management, investments management, risk and property management, tax collection, financial
reporting and tax incremental financing. A successful candidate will
provide expert professional assistance and support to City Management and the City Council on financial, accounting, financing and
related matters. Minimum qualifications include an accredited fouryear college or university degree in accounting, finance, business
administration or a closely related field and seven years of progressively responsible professional accounting experience, preferably
in a governmental agency, at least three years of which was in a supervisory or management capacity; or an equivalent combination of
training and experience are required. Salary range $65,000-75,000
with an excellent fringe benefits package. For full job description
visit www.ci.lake-mills.wi.us. To apply send cover letter, resume
and 5 references to Elizabeth Milbrath, 200 D Water St., Lake Mills,
WI 53551 or emilbrath@ci.lake-mills.wi.us or fax to 920-648-2347.
Applications are due by 5 pm Aug 11, 2014. Background check and
pre-employment drug screening will be required. EOE.

Consulting Engineers
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Local Officials in the News
Welcome —

Awards —

Administrators: Caledonia, Mark Janiuk; Denmark, Dave
Suennick; Princeton, Mary Lou Newbauer; Shell
Lake, Andrew C. Eiche;

Elm Grove. The Wisconsin City/County Management Association Futures Award was presented to Casey Griffiths,
Zoning & Planning Administrator/Assistant to the Village
Manager for the Village of Elm Grove.

The League welcomes the following people as they begin
their new municipal responsibilities.

Clerks: Brown Deer, Jill Kenda-Lubetski; Fond du Lac,
Maggie Hefter; Genoa, Jana Engh; Grafton, Kelly
Meyer; Hartland, Darlene Igl; Lake Geneva Tim
Neubeck; Lake Nebagamon, Diana Nelson; Little
Chute, Laurie Decker; Loganville, Donna Hahn;
Mayville, Darlene Smith; West Allis, Monica Schultz;
Fontana-On-Geneva Lake, Theresa Linneman;
Clerk-Deputy Treasurers: Jefferson, Rita Baumann;
Clerk-Treasurer: Bonduel, Willa Rusch; Brownsville,
Marilyn Halley; Browntown, Carissa Scheider;
Hammond, Sandi Hazer; Mount Pleasant, Stephanie
Kohlhagen; Peshtigo, Vicki Koronkiewicz; Rewey,
DeAnn Sippola; Schofield, Lisa Quin; Waldo, Michelle
Brecht; Watertown, Cindy Rupprecht; West Baraboo,
Kathy Goerks;
Deputy Clerks: Athens, Tennille Hartmann; East Troy,
Lorri Alexander; Elkhorn, Cairie Virrueta; Kewaunee,
Jamie Jackson; Marathon City, Luanne Wiesman;
Mayville, Cheryl Goodrich; Milwaukee, Rebecca
Grill; New Berlin, Julia Hunter; Plainfield, Charyn
Schultz; Platteville, Kimberly Lowery; River Hills,
Jennifer Gabel; Sheboygan, Linda Schroeder;
Shullsburg, Laura Weiskircher; Strum, Helen Zobrist;
Waunakee, Laurie Helt;
Deputy Clerk-Treasurers: White Lake, Kym Jaskolski;
Alma, Terry Peterson; Cambria, Melissa Blease;
Delafield, Jeanne O’Brien; Dorchester, Terri Wiersma;
Johnson Creek, Lisa Trebatoski; Luxemburg, Lois
Blahnik; Minong, Janel Lee; Poynette, Sue Kilen;
Richland Center, Jane Jones;
Deputy Dir. of Municipal Operations: Menasha, Adam
Alix;

The League congratulates the following on their
contributions to Wisconsin’s municipalities.

Mukwonago. The Wisconsin City/County Management
Association Outstanding Program Award was presented to
the City of Mukwonago and Village Administrator John
Weidl.
Waukesha. The Wisconsin City/County Management Association Meritorious Service Award was presented to Ed
Henschel, City Administrator of Waukesha.

Retirements —

The League thanks the following for their service to
Wisconsin’s municipalities.
River Hills. Tom Rischmann Police Chief has retired after
more than 30 years of service.
Janesville. Carl Weber, Director of Public Works for the
City of Janesville retired in May 2014.
West Allis. Paul Ziehler retired as City Administrative Officer, Clerk/Treasurer on June 2, 2014, after 33+ years of
service. The City of West Allis appreciates and thanks him
for his many dedicated years of service.

In Memoriam —

The League expresses its deepest sympathy to the family
and friends of the following:
Gilbertson Richard. Richard Gilbertson of Merrillan died
in June 2014 at 65 years of age. Gilbertson served as Fire
Chief for the Village of Merrillan.

Deputy Treasurers: Milwaukee, Jim Klajbor; North
Hudson, Nathan Troester;
Finance Director: Janesville, Tim Allen;
Trustee: Dresser, Grace Bjorklun;
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