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From the Executive Director

Lobbying for Local Control
The League’s lobbying agenda is built
around the core principle of preserving local control. It’s an easy principle to understand, and one that has
wide-spread public support. Opinion
surveys consistently show that voters
trust local officials to make sound
decisions far more than they trust
state or federal officials. Voters are
persuaded that government closest to
the people makes the best decisions.
That’s the heart and soul of local
control.
So, if local control is popular with
voters, then lobbying for local control
ought to be easy — one would suppose. But we have two big hurdles to
get over: money and ego.
Let’s talk about money first. It’s the
bigger hurdle of the two. Suppose a
company that builds cell towers is
offended by local zoning rules. Company representatives go to a legislator
and explain their frustrations. Now
suppose that the legislator gives the
answer we want and says, “I understand your frustration, but zoning is a
matter of local control. I cannot help
you.” What happens? The company
representatives leave disappointed
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and schedule a meeting with another
legislator.
Now suppose the next legislator
gives the answer we don’t want, “I
understand your frustration, and I’ll
introduce state legislation to solve
your problem. What do you need?”
The company representatives are very
happy with that answer and are much
more likely to make a campaign contribution to their favorite legislator.
Politely called “pay to play,” I think it
is closer to legalized bribery.
Even when campaign contributions
are not involved, ego gets in the
way. I learned that lesson the hard
way many years ago when a state
senator introduced a bill interfering
with local control. She was a former
village president, and I knew her well.
I stopped by her office to discuss the
bill.
I said, “Senator, when you were
village president, you would have
hated this bill preempting municipal
government. Why are you doing it?”
She looked me straight in the eye and
replied, “Dan, when I was village
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president, we did things the right way.
This bunch in village hall now doesn’t
know what they’re doing. That’s why
I have to step in.”
She was firmly convinced that she
knew better than the elected officials
in her village, and she could not be
persuaded otherwise.
When city and village officials lobby
for local control, they are essentially
asking legislators to give up power,
turn away potential campaign contributors, and defer to the judgment of
municipal officials.
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Legal Comment

Religious Accommodation in the
Courtesy of the Anti-Defamation League

R

eligion in the American workplace is among the most conten-

Overview of The Law

tious and difficult areas for employees and employers to navi-

Title VII of the Civil Rights Act of
l964 (“Title VII”) prohibits employers, except religious organizations,3,
4, 5 from discriminating against
individuals because of their religion
in hiring, firing, and other terms and
conditions of employment. Title VII
also requires employers to reasonably
accommodate the religious practices
of an employee or prospective employee, unless to do so would create
an undue hardship upon the employer.
This means that:

gate. In our increasingly diverse and religiously pluralistic society,
conflict is bound to occur, and if Equal Employment Opportunity
Commission (EEOC) statistics are correct, it is occurring at an ever
quickening pace. EEOC religion-based charges of discrimination
have increased approximately 41 percent since 1997, and payouts
have increased approximately 174 percent.1 The risks of getting
it wrong — and, we believe, the rewards of getting it right — are
powerful motivators to businesses to pay careful attention to this

•

Employers may not treat employees more or less favorably
because of their religion.

•

Employees cannot be required
to participate “or to refrain from

issue.

1. These statistics do not include monetary benefits obtained through litigation. See <http://www.eeoc.gov/eeoc/
statistics/enforcement/religion.cfm>
2. What follows is meant to serve as a general guide about protections for religious rights provided by federal employment law. Importantly, state law may provide different protection for employees. Government employees — including members of the armed services — may also have different rights in the workplace than private employees. Title
VII of the Civil Rights Act of l964 only applies to employers with 15 or more employees; however, many state
employment anti-discrimination statutes apply to employers with fewer employees.
3. See Section 702(a) of Title VII, 42 U.S.C. Sec. 2000e-1(a).
4. See Section 703(e)(2) of Title VII, 42 U.S.C. Sec. 2000e-2(e)(2).
5. According to the EEOC Compliance Manual, “[t]he exception applies only to those institutions whose ‘purpose and
character are primarily religious’ That determination is to be based on ‘[a]ll significant religious and secular characteristics’ Although no one factor is dispositive, significant factors to consider that would indicate whether an entity
is religious include: Do its articles of incorporation state a religious purpose; Are its day-to-day operations religious
(e.g., are the services the entity performs, the product it produces, or the educational curriculum it provides directed
toward propagation of the religion); Is it not-for-profit; [or] Is it affiliated with or supported by a church or other
religious organization?” (Citations omitted). See U.S. Equal Employment Opportunity Commission, EEOC Compliance Manual, Section 12: Religious Discrimination, Directives Transmittal Number 915.003 (July 22, 2008),
<http://www.eeoc.gov/policy/docs/religion.html#_Toc203359493>.
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Workplace: Your Rights and Obligations

participating” in a religious activity as a condition of employment.
•

Employers must reasonably accommodate employees’ sincerely
held religious practices unless
doing so would impose an undue
hardship on the employer.

•

Employers must take steps to prevent religious harassment of their
employees.

•

Employers may not retaliate
against employees for asserting
rights under Title VII.

Religious Accommodation
Religious employees often confront
conflicts between their employment
obligations and their religious obligations; federal law (and many state and
local laws) require employers to try
to accommodate those obligations.
Specifically, Title VII provides that
an employer must reasonably accommodate an employee’s religious beliefs
and practices unless doing so would
cause “undue hardship on the conduct
of the employer’s business.”
What is “reasonable
accommodation?”
A reasonable accommodation is one
that eliminates the employee’s conflict

between his religious practices and
work requirements and that does
not cause an undue hardship for the
employer.
Requested accommodations vary — an
employee may need a particular day
off each year for a religious holiday;
or to refrain from work every week on
his or her Sabbath; or to wear religious
garb; or to have a place to pray. An
employer must try to arrange to allow
the employee to meet these religious
obligations. Examples of possible
accommodations may include shift
swaps between employees, voluntary
assignment substitutions, flexible
scheduling (allowing an employee to
work on Sundays, Christmas or other
national holiday in place of the day
he or she needs off), lateral transfers
to other positions in the company,
and use of lunch time in exchange for
early departure. An employer could
allow an employee who is a Fridaynight Sabbath observer to work longer
hours on Monday through Thursday to
enable the employee to leave early on
Friday to be home for the Sabbath. An
employer may require an employee to
use paid time off, such as personal or
vacation days, to meet an employee’s
required accommodation.
An employer may not simply refuse
to accommodate an employee. If the
employer claims that accommodation

is not feasible because it would result
in an undue hardship (see below), the
employer must demonstrate the effect
accommodation would have on the
business; that is, the employer must
prove the undue hardship.
Therefore, employers are obligated to
1. try in good faith to resolve the
conflict between the employee’s
religious needs and job requirements; and, where an accommodation cannot be granted,
2. identify an actual monetary or
administrative expense.
The employer is not mandated to
provide the specific accommodation requested by the employee. As
long as the employer has reasonably
accommodated an employee’s religious needs, the employer need not
consider the employee’s alternative
suggested accommodations even if the
employee’s preferred accommodation
would not cause undue hardship to the
employer.6
An employer should not schedule tests
or training in a manner that totally
precludes the participation of Sabbath
or religious holiday observers. As with
Religious Accommodation
continued on page 369

6. Ansonia Board of Education v. Philbrook, 479 U.S. 60 (1986).
the Municipality November 2013
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Religious Accommodation
from page 367

the scheduling of work, the employer
must attempt to accommodate the
religious needs of the employee. The
employee cannot be unreasonable in
demanding accommodation. For example, if the same test or training is being
given at another location on another
day, the employee may be required to
take it elsewhere. In addition, the employee may be required to use personal
time to take the test or training.
What is an “undue hardship?”
An employer is not required to provide
an accommodation that causes it an
“undue hardship.” The U.S. Supreme
Court has ruled that this means that
an employer need not incur more than
minimal costs in order to accommodate an employee’s religious practices.7 The EEOC has interpreted this to
mean that an employer can show that a
requested accommodation causes it an
undue hardship if accommodating an
employee’s religious practices requires
anything more than ordinary administrative costs, diminishes efficiency in
other jobs, infringes on other employees’ job rights or benefits, impairs
workplace safety, causes coworkers to
carry the accommodated employee’s
share of potentially hazardous or
burdensome work, or if the proposed
accommodation conflicts with another
law or regulation.
For example, an employer probably
does not have to train a part-time
employee at substantial cost in order
to cover for another employee who is
unable to work on Saturdays. Also, if
a collective bargaining agreement is in

force which sets forth rules regarding
seniority and assignments, it may be
an undue hardship to ask the employer
to violate that agreement. An employer
is also not required to pay premium or
overtime costs in order to accommodate the religious needs of employees.
Some employers do voluntarily pay
these costs; however, this is up to the
employer.
Are all employers required to try
to accommodate their employees’
religious needs?
Federal law applies only to companies with more than 15 employees,
although many state and local employment laws protect employees of
smaller companies. Many employers also have come to realize that in
addition to the legal requirement to
accommodate religious employees, a
commitment to religious accommodation can improve employee morale and
help retain valued employees who are
religious.
What are the employee’s
responsibilities?
Employees seeking to observe their
religious beliefs and practices have a
responsibility to do their part to help
resolve conflicts between job duties
and religious needs. To this end, an
employee must tell his or her employer
about the religious commitment at
the time the job is accepted or immediately upon becoming observant
or aware of the need for an accommodation. Employees must also be
clear when explaining why they need
an accommodation. Vague objections
such as saying that he or she cannot
work on a particular day because of

cultural tradition will not suffice; the
employee must clearly state that he or
she is required not to work because of
religious beliefs.
Employees do not have to justify or
prove anything about their religious
belief to the employer (for example,
the employee need not provide a note
from clergy): an employer is required
to accommodate — subject to the
undue hardship rule — any of the
employee’s sincerely-held religious
beliefs.
What counts as a religious belief
that needs to be accommodated?
Although the law requires that employers must accommodate “sincerely
held” religious beliefs that conflict
with work requirements, courts rarely
question either the sincerity or religiosity of a particular belief. The law’s
intention is to provide protection and
accommodation for a broad spectrum
of religious practices and belief —
not merely those beliefs based upon
organized or recognized teachings of a
particular religion. Therefore, religious
beliefs need not be acceptable, logical,
consistent, or comprehensible to others
to be entitled to protection and courts
must not presume to determine the
place of a particular belief in a religion
or the plausibility of a religious claim.
In short, the fact that no religious
group espouses such beliefs or the fact
that the religious group to which the
individual professes to belong may not
accept such belief will not determine
whether the belief is a religious belief.

Religious Accommodation
continued on page 370

7. Trans World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977).
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Religious Accommodation
from page 369

mployers

must attempt to
accommodate

employees who, for
religious reasons,
must maintain a
particular physical
appearance or
manner of dress

”

in keeping with
the tenets of their
religion.

However, it is equally clear that Title
VII was intended only to protect and
accommodate individuals with sincere
religious beliefs and not those with
political or other beliefs unrelated to
religion. Thus, the religious accommodation rules do not apply to requirements based on personal preferences
rooted in non-theological bases such
as culture, heritage or politics.
May an employee wear religious
garb or symbols to work?
Employers must attempt to accommodate employees who, for religious
reasons, must maintain a particular
physical appearance or manner of
dress in keeping with the tenets of
their religion. Again, accommodation
is required only if it can be made without undue hardship to the employer.
When it comes to religious apparel,
typically only safety concerns constitute undue hardship.
Can an employer ask about religion
on my job application?
No. Questions concerning an applicant’s religion or the religious
holidays observed by an applicant
are impermissible. For example, an
employer may not ask an applicant:
“does your religion prevent you from
working weekends or holidays?” or
“What church do you attend?” However, during an interview an employer
may describe the regular days, hours,
or shifts of the job. Again, it is the
employee’s responsibility after he or
she is hired to alert the employer of

religious observances which require
an accommodation.
Can an employee object to a
diversity program or pledge on
religious grounds?
This issue is likely to arise in the
context of workplace diversity initiatives that include acceptance of certain
people (such as gays and lesbians)
or lifestyles (such as unwed motherhood) that some religious people
claim to find offensive on the basis
of religion. For example, in one case,
an employee told his employer that
his sincerely held religious beliefs
against homosexuality conflicted with
his employer’s requirement that he
sign a code of conduct that contains
a diversity policy requiring each employee to “fully recognize, respect and
value” differences among co-workers.
He claimed that there was a conflict
because he claimed he cannot value
any “difference” that is “contrary to
God’s word.”
Although the law is still evolving in
this area, an employer may have to accommodate the objecting employee’s
religious point of view — but not to
the extent that it causes the employer
an undue hardship. As in a “typical”
accommodation request, employers
are obligated to
1. try in good faith to resolve the
conflict between the employee’s
religious needs and the employer’s needs; and, where an accommodation cannot be granted,
2. identify an actual, minimal monetary or administrative expense.8

8. See, e.g, Buonanno v. AT&T Broadband, LLC, 313 F.Supp.2d 1069, 1083
(D.Colo. 2004); and see Peterson v Hewlett-Packard, 358 F.3d 599 (9th
Cir. 2005).
370

the Municipality November 2013

Legal Comment
Do public employees have
accommodation rights under other
laws?
In addition to Title VII, public
employees can seek religious accommodations under the First Amendment and other state laws. The First
Amendment’s free exercise clause
may require a public employer to accommodate an employee’s religious
observance or practice. If the employer
adversely treats religiously-motivated
conduct compared to similar secular
conduct, it can only justify its actions by demonstrating a narrow and
compelling interest.9 Demonstrating
such an interest is much more difficult
than establishing an undue burden
under Title VII. For instance, a U.S.
Court of Appeals invalidated a police
department policy prohibiting officers
from wearing beards for religious reasons, but allowing beards for medical
reasons.10
Additionally, twenty states currently have laws — either by statute
or court decision — called Religious
Freedom Restoration Acts (RFRAs),
which also require the government to
demonstrate a narrow and compelling
interest where a religious observance
or practice is substantially burdened
by a law, rule or practice.11 For the
purposes of these laws, it is irrelevant

whether or not the law, rule or practice
is general in nature or neutral towards
religion. State courts have generally
not ruled on whether or not RFRAs
are applicable to the public workplace.
Therefore, they may be another avenue
for public employees to seek religious
accommodations.
The First Amendment’s free speech
clause may also require a public employer to accommodate an employee’s
religious expression. To be protected
by the free speech clause, the expression must not be made pursuant to the
employee’s official duties.12 Furthermore, the employee must demonstrate
that his or her expression is a matter of
legitimate public concern, and the employee’s interest in commenting on the
matter must outweigh the employer’s
interests in operating efficiently and
effectively.13
Recap:
To show that an employee has had
her rights violated under the religious
accommodation rules, she must show
that:
1. She has a bona fide religious belief that conflicts with an employment requirement;

2. The employer was made aware of
the conflict; and
3. She was subjected to an adverse
action (such as dismissal) for not
complying with the employment
requirement.
To avoid liability, an employer must
show that
1. The employer offered a reasonable accommodation; or
2. After a good faith effort, no accommodation that did not cause
an undue hardship could be found.
Religious Harassment
Under Title VII, an employer has an
affirmative obligation to maintain a
work environment free of harassment,
intimidation and repeated insult.
What is harassment based on religion?
Just like sexual harassment, religious
harassment can occur in either or both
of two forms: quid pro quo harassment
and hostile environment harassment.14
1. Quid pro quo harassment occurs
when a harasser seeks to exchange
Religious Accommodation
continued on page 372

9. See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993); Rex Shrum v. City of Coweta ,
449 F.3d 1132 (10th Cir. 2006); FOP Newark Lodge No. 12 v. City of Newark, 170 F.3d 359 (3d Cir. 1999), cert
denied, 528 U.S. 817.
10. FOP Newark Lodge No. 12, 170 F.3d 359.
11. The twenty states are Alabama, Alaska, Arizona, Connecticut, Florida, Idaho, Illinois, Indiana, Massachusetts, Minnesota, Missouri, New Mexico, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, Texas, Washington,
and Wisconsin.
12. Garcetti v. Ceballos, 547 U.S. 410 (2006).
13. Garcetti, 547 U.S. 410; City of San Diego v. Roe, 543 U.S. 77 (2004); Pickering v. Board of Education of Township
High School Dist. 205, 391 U.S. 563 (1968); Berry v. Department of Social Services, 447 F.3d 642 (9th Cir. 2006);
Daniels v. City of Arlington, 246 F.3d 500 (5th Cir. 2001), rehearing, en banc, denied by, 254 F.3d 72, cert. denied,
534 U.S. 951.
14. Most courts use sex-based harassment as a model for handling religious-based harassment.
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a “tangible employment benefit”
for compliance with a harasser’s
religious demands (for example
conversion and participation in
religious worship) and, when the
demand is not complied with, the
harasser engages in an adverse
employment action.15
2. A hostile work environment
occurs when there is offensive
conduct directed at an employee
because of that employee’s religion, and where the conduct is so
severe or pervasive that it affects

the terms or conditions of employment and the employer fails to
take reasonable steps to stop the
conduct. To determine this, a court
will look at the overall facts of
the case, including the frequency
of the discriminatory conduct; its
severity; whether it is physically
threatening or humiliating, or a
mere offensive utterance; and
whether it unreasonably interferes
with an employee’s work performance.
The Supreme Court held that harassment need not seriously affect employees’ psychological well-being in order

to be problematic under Title VII so
long as the environment would reasonably be perceived, and is perceived, as
hostile or abusive.16
When is an employer liable for a
hostile work environment?
If co-workers are creating a hostile
work environment through religious
harassment, an employer is liable if
it knew or should have known of the
religious harassment and failed to
implement prompt and appropriate
corrective action.

15. An adverse employment action is anything that affects the “compensation, terms, conditions, or privileges of employment” or that “deprive[s the employee] of employment opportunities or otherwise adversely affect his status as an
employee.” Section 703(a)(1) & (2) of Title VII, 42 USC Sec. 2000e-2(a)(1) & (2).
16. Harris v. Forklift Systems, Inc., 510 U.S. 17 (1993).
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If a supervisor is creating a hostile
work environment through religious
harassment, an employer is liable. The
employer can show, as a defense, that
the harassment resulted in no tangible
adverse employment action (such as
demotion or termination).17
The only way an employer can avail
itself of this “no tangible action”
defense, however, is if (a) it exercised
reasonable care to prevent and correct
promptly any harassing behavior, and
(b) the employee unreasonably failed
to take advantage of any preventive
or corrective opportunities provided
by the employer or to avoid harm
otherwise.
What about teasing and jokes?
There will be a hostile work environment only “[w]hen the workplace
is permeated with discriminatory
intimidation, ridicule, and insult that is
sufficiently severe or pervasive to alter
the conditions of the victim’s employment and create an abusive working
environment.”18
The Supreme Court has consistently
held that simple teasing, offhand comments, and isolated incidents (unless
extremely serious) will not amount to
discriminatory changes in the terms
and conditions of employment.

1. he was subjected to unwelcome
religious harassment;
2. the harassment was based on
religion;
3. the harassment had the effect of
unreasonably interfering with his
work performance by creating an
intimidating, hostile, or offensive
work environment; and
4. the employer was liable for the
harassment.

ven if the

underlying claim
of discrimination

Retaliation
An employer retaliates against an
employee if, because the employee
engaged in “protected activity,” (such
as opposing, complaining about, or
testifying about discrimination) the
employer took an adverse employment action against the employee.
This is important because the rapid increase in religion claims to EEOC are
being eclipsed by the rise in retaliation
charges. Over 37 percent of all EEOC
filings contain a retaliation charge,
and retaliation charges are the fastest
growing category of complaint.19 The
U.S. Supreme Court’s 2006 Burlington Northern v White decision makes
it even more likely that more retaliation charges will be filed — and will
be successful — because it expands

Recap:
To show that he was subject to workplace harassment based on religion, an
employee must show that:

“
e

Religious Accommodation
continued on page 374

17. See Burlington Indus. v. Ellerth, 524 U.S. 742, 765 (1998); Faragher v.
Boca Raton, 524 U.S. 775, 807 (1998).
18. Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993).
19. See <http://www.eeoc.gov/eeoc/statistics/enforcement/charges.cfm>.
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in response to

”

the filing of that
complaint.
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the kinds of actions that will be
counted as retaliation.20
What is retaliation?
Title VII forbids employment discrimination against “any individual”
based on that individual’s “race, color,
religion, sex, or national origin.” 42
U.S.C. Sec. 2000e-2(a). A separate
section of the Act — its anti-retaliation
provision — forbids an employer
from “discriminat[ing] against” an
employee or job applicant because

that individual “opposed any practice”
made unlawful by Title VII or “made
a charge, testified, assisted, or participated in” a Title VII proceeding or
investigation. Sec. 2000e-3(a).
What kind of conduct is protected
from retaliation?
Filing a charge of discrimination;
threatening to file a charge; complaining about, opposing or protesting
perceived discrimination against yourself or another employee; assisting
someone else in opposing discrimination; giving evidence or testimony to
an investigator; refusing to engage

in conduct that you believe to be
unlawful; and refusing to assist an
employer (by testimony or otherwise)
in discriminating.
Can an employee allege retaliation
if the employee is wrong about the
discrimination they allege?
Retaliation is a separate charge. So,
even if the underlying claim of discrimination ultimately is unfounded,
an employer may be responsible for
its conduct in response to the filing of
that complaint.21

20. 548 U.S. 53 (2006) (held, the anti-retaliation protections of Title VII are not limited to actions and harms that are
related to employment or occur at the workplace. Title VII’s anti-retaliation protections extend to employer actions
that would have been materially adverse to a reasonable employee or job applicant).
21. Clark County v. Breeden, 532 U. S. 268 (2001).
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Workplace Proselytizing and
Expression Introduction
Workplace proselytizing presents
a special challenge to employers,
because the failure to respond to employees’ complaints about proselytizing could lead to charges of religious
harassment, but requiring a religious
employee to cease proselytizing may
result in liability for failure to reasonably accommodate the employee’s
beliefs.
What kind of guidance is
available to deal with workplace
proselytizing?
Although the law is developing in
this area, some guidance is available.
An employee has a right to engage in
religious conduct to the extent that it is
not an undue hardship on the employer. Harassing another employee is
likely to be an undue hardship. Recall,
however, that harassment is a fairly
high — but not impossible — standard. So, while the line between permissible proselytizing and workplace
harassment is blurry, important factors
that bear on the analysis include:
•

the pervasiveness of the proselytizing;

•

its impact on coworkers and work
performance (including profitability) and;

•

the capacity and willingness of the
employer to take steps to accom-

modate the aggrieved parties, such
as by moving the proselytizing
employee and the offended employee to different work stations.
May a company hire a “corporate
chaplain?”
Some companies hire corporate chaplains to serve their workplace. This
practice is not inherently unlawful and
may even prove beneficial. Although
the courts have not weighed in on this
subject, all of the above employment
law rules likely apply to such a situation:
•

An employer cannot lawfully require an employee to engage in religious activity, and so employers
must take care that no employee is
required or coerced into engaging
in religious activity as a term or
condition of employment.

•

Evangelism (especially sustained
evangelism) by a minister may
constitute or serve as evidence ofa hostile work environment.

•

An employee is likely to be
entitled to opt out of meeting with
the minister if her religious beliefs
prohibit it.

May a company allow prayer
groups?
Yes, so long as participation in the
prayer group is voluntary and that
there are no employment-related con-

sequences to participating or not participating. For example, if access to a
supervisor who is involved in a prayer
group leads to preferred assignments
for an employee, other employees may
have a claim for discrimination. If an
employer insists on an employee’s
participation, that company may be
liable for quid pro quo discrimination,
as well. Finally, if pressure to attend is
applied by supervisors or co-workers,
an employer may be liable for a hostile
work environment.
May an employee post posters, bible
quotes, or other religious slogans?
Employees do have certain rights to
express their religious views in the
workplace. For example, most employers will not be able to show that it
would be an undue hardship to permit
one employee to wear a yarmulke
or another to display a cross in his
or her private office. Title VII does
not compel employers to accommodate employees’ religious expression
that could reasonably be perceived
by patrons as an expression of the
employer’s views.22 An employer can
also restrict expression that disrupts
operations or that is hostile or demeaning to customers or colleagues.23
Specific scenario examples may be
found in this article online at <http://
www.adl.org/civil-rights/religiousfreedom/c/religious-freedom.html#.
UlRMIIako_4>.
Employees 336

22. E.g., Anderson v. U.S.F. Logistics (IMC), Inc., 274 F.3d 470, 476 (7th Cir. 2001).
23. Wilson v. U.S. West Communications, 58 F.3d 1337 (8th Cir. 1995) and Peterson v. Hewlett-Packard Co., 358 F.3d
599 (9th Cir. 2004).
This article is reprinted with permission of the Anti-Defamation League, 605 Third Avenue, New York, New York
10158; copyright 2013 Anti-Defamation League. All Rights Reserved. We thank the Anti-Defamation League for allowing the League of Wisconsin Municipalities to reprint the article.
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Legal FAQs

Legal

Frequently Asked Questions
1.

When must competitive bidding be followed?

In general, state law requires cities
and villages to competitively bid for
“public construction,” the estimated
cost of which exceeds $25,000. If the
estimated cost exceeds $5,000 but is
not greater than $25,000, the municipality must give a class I notice, under
Wisconsin Statutes Chapter 985, of the
proposed construction before the contract is executed. Wis. Stat. secs. 61.54
(villages) and 62.15 (cities).
State law is not the only source of
bidding requirements. Bidding may
also be imposed by local ordinance or
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policy and these authorities must be
checked before moving forward with
a project to ensure compliance. In
addition, when a project involves state
or federal funding, municipal officials
should check for any competitive
bidding requirements linked to that
funding.

2.

What constitutes “public construction” under the bid law?

The term “public construction” is not
defined in the state bidding statutes.
One commentator has stated that
public construction consists of the
following:
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(A)ctivities concerned with
the erection of buildings and
bridges, the construction of
streets and highways, and
other similar public improvements which require the combining of materials, supplies
and labor. Mere maintenance
and other public works which
do not involve the actual combining of materials and labor
with a definable end result
would unlikely constitute public construction.
Natkins, Smith & Van Swearingen,
Public Construction in Wisconsin, p.
50 (1985).

Legal FAQs

In a 1997 decision, the Court of Appeals addressed the issue of what
constitutes a “public work” project
within the meaning of the prevailing wage rate statute, then Wis. Stat.
sec. 66.293, (later renumbered as sec.
66.0903). Elliot v. Morgan, 214 Wis.2d
253, 571 N.W.2d 866 (Ct. App. 1997).
The court held that in determining
whether a project constitutes a public
work, “the pertinent factors to consider
include the nature and the character
of the project, the ownership, use
and maintenance of the project, and
whether the work is being done for the
appropriate [sic] municipality.” Id.,
571 N.W.2d at 871.
In past League opinions the term “public construction” has been interpreted
to include:

•

remodeling or renovating municipal buildings (Contracts 338);

•

a landfill remediation project
requiring the construction of a
landfill cover (Contracts 357);

•

a municipal golf course expansion
project (Contracts 352);

•

the installation of fixtures in municipal buildings (Contracts 340);

•

repairs to municipal buildings
(Contracts 340); and

•

construction of a memorial fountain using federal grant money
(Contracts 320).
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Various court decisions and League
opinions have interpreted public construction to not include:
•

the purchase of equipment or
materials, unless the materials are
earmarked for a particular construction project (Knuth v. Fidelity
& Casualty Co., 275 Wis. 603, 83
N.W.2d 126 (1975);

•

the reseeding of a terrace which is
not part of a current construction
project (Contracts 341);

•

sandblasting and recoating of the
interior of a water tower (Contracts 332); and

•

leveling and grading of an industrial park site (Contracts 298).

379

Municipal Notes

Madison’s ‘Marquette’ Named Marquette, as it is known, was singled
a Top 10 Great Neighborhood out for its location and walkability,
revitalization efforts after decades of
for 2013

T

he American Planning Association
(APA) announced the designation of the Williamson-Marquette
Neighborhood as one of 10 Great
Neighborhoods for 2013. Each year
during National Community Planning
Month APA’s Great Places in America
program names 30 exemplary neighborhoods, streets and public spaces
to highlight the role planning and
planners play in adding value to communities, including fostering economic
growth and jobs.
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decline, and strong community engagement including efforts during the
1960s to stop a proposed freeway from
being routed through the neighborhood
— a proposal that would be unthinkable today.

Brooklyn Business Complex
Ground Breaking

A

$261,000 infrastructure grant from
the Community Development
Block Grant program provided the ba-
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sis for the creation of Brooklyn’s first
business park. The Brooklyn Business
Complex is expected to bring 15-30
jobs to this small community and is
part of a 50 acre annexation which was
completed earlier this year. To celebrate “Brooklyn’s first business park,”
a ground breaking ceremony was
held in September at the site. Twenty
dignitaries joined the local elected officials and citizens in celebration of this
historic event.

Article

Omro: A Fourth Class City with First Class Leadership
Barbara Van Clake, MMC, WCPC

T

he City of Omro is experiencing a
unique opportunity this year with
administrative staff in dual leadership roles in their state professional
associations. City Administrator/Clerk/
Treasurer Linda K. Kutchenriter is
the current President of the Wisconsin
City/County Managers Association
and Deputy Clerk/Treasurer Barbara
Van Clake is the current President of
the Wisconsin Municipal Clerks Association. Together, they are helping
to steer the course of their professional
associations as they work through their
respective strategic planning processes
to achieve the goals, objectives, and
action steps necessary to meet the
future needs of members.
Just what do these professional associations have in common with municipal management? Both associations
are dedicated to providing education,
Barbara Van Clake, MMC, WCPC,
is the Deputy Clerk / Treasurer of
the City of Omro and President,
Wisconsin Municipal Clerks Association. She may be reached at
bvanclake@omro-wi.com.

professional skills and guidance, and
networking opportunities that enhance
the ability to effectively and professionally lead municipal and community operations. There has never been a
more important time to take an active
role in future planning and leadership.
State budget cuts, decreased revenues,
and increased service demands have
created an unbalanced equation in the
effective management of our municipalities. This imbalance makes it
a most opportune time to take an indepth look at our governance models
and examine how we provide the
necessary services to our communities
with their ever changing needs and
desire for an increased response time.
Local officials know that time restraints, lack of volunteers and civic
engagement, as well as technological
advances in the speed of communication have placed additional burdens on
how associations and municipalities
need to operate. Simply maintaining
the status quo no longer meets the
needs of most residents, especially
those that are utilizing progressive
communication technology on a
daily basis. Where once the quarterly newsletter was an effective and
timely means of distributing municipal

information, it is now being replaced
with up-to-date websites, email blasts,
#tweets, and twitters.
The trends in professional association management are indicative of the
trends in municipal management.
Many new ideas can be garnered
from the book Race for Relevance by
Harrison Coerver and Mary Byers.
Race for Relevance teaches about five
radical changes that associations must
go through to remain relevant to their
members’ needs in the future. Reading this book gives a fresh outlook
on ways to enhance local government
operations and help facilitate the necessary changes to make those enhancements with community buy-in.
Omro is proud of the leadership roles
their officials have taken in their
professional associations. They understand that the effective governance
skills learned will transition well into
managing the city in a more progressive manner for the betterment of the
residents and surrounding communities. Their leadership tip: Take time to
take part in your professional association as you are taking part in your own
future success.

www.lwm-info.org
The latest information on training, legal
and legislative issues.

Open for Business 24/7
the Municipality November 2013
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Websiting

GASB Launches New Website

T

he Governmental Accounting
Standards Board (GASB) launched
an updated website that features more
user-friendly navigation and “plain
English” resources that provide extensive background on accounting and
financial reporting issues for state and
local governments. The site is found at
www.gasb.org.
The website redesign follows the
launch of the Financial Accounting
Foundation (FAF) and the Financial
Accounting Standards Board’s (FASB)
new websites, branding, and logos.
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The new GASB website is designed
to be the primary source of news and
information about the GASB and
its activities. The website includes
videos and other new content intended
for a wide range of users, including
those who are unfamiliar with the
GASB and its activities. For example,
the inaugural video features GASB
Chairman David A. Vaudt discussing
implementation issues related to the
new GASB pension accounting and
financial reporting standards.
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The new GASB website has a more
intuitive web platform that makes it
easier to find the latest updates on
projects and initiatives. For example,
GASB’s new pension standards, due
process documents currently out for
comment, and the new online Governmental Accounting Research System
are prominently featured on the main
page along with other key GASB
resources.

Legal Note

Drivers Privacy Protection Act Only Applies to DMV Records

I

n November 2012, in the wake of a
7th Circuit U.S. Court of Appeals
decision holding that an Illinois village
violated the Drivers Privacy Protection Act (DPPA) by placing a parking
citation containing information taken
from DMV records on the windshield
of a car parked in violation of a village
ordinance,1 the League cautioned
that law enforcement agencies should
evaluate all the ways in which they
use information obtained from DMV
records in order to avoid violating
the Drivers Privacy Protection Act
(DPPA).
According to certain media organizations, including the Wisconsin Newspaper Association and the Wisconsin
Broadcasters Association, after that
legal comment was published, many
law enforcement agencies started redacting all personal information from
law enforcement records. Routine
redaction of all personal information
from law enforcement agency records,
without regard for where the information comes from, is an overbroad
response and may violate Wisconsin’s
public records law.
The DPPA only addresses the release
of certain “personal information” obtained from the Wisconsin Department
of Motor Vehicles (DMV) database or
other DMV records.2 In other words,
the DPPA does not prohibit the release
of any information obtained from

sources other than the DMV, even if
the DMV database contains the same
information. For example, if a police
officer obtains the information entered
into a motor vehicle accident report
directly from the drivers involved in
the motor vehicle accident or other
witnesses, that information is not protected by the DPPA.
The media organizations referenced
above suggest the League should have
urged record custodians to consider
the Wisconsin Attorney General’s
2008 informal opinion on the intersection of the DPPA and the Wisconsin
Public Records Law.3 In that opinion,
the Attorney General concluded for at
least two reasons that the DPPA does
not prohibit the release of “personal
information,” including a driver’s
name, address, and phone number,
when that information is incorporated
into a motor vehicle accident report or
traffic citation. First, the Attorney General noted that the DPPA’s definition
of “personal information” expressly
states that the term “does not include
information on vehicular accidents,
driving violations and driver’s status”4
and that it is reasonable to interpret
this exclusion from the “personal
information” definition to mean that
information such as a driver’s names,
address, and telephone number are not
encompassed in the personal information protected by the DPPA when
that information is incorporated into a

document such as an accident report or
traffic citation.5
Second, the Attorney General concluded that the DPPA exception authorizing the DMV to disclose personal
information “for use by any . . . law
enforcement agency in carrying out its
functions” also authorizes redisclosure
of such information from citations
or accident reports by the agency in
response to a public records request.
See 28 U.S.C. sec. 2721(b)(1).
The opinion noted that under Wisconsin law, making records available
for inspection pursuant to the Public
Records Law is a duty of public officers and employees and a routine
function of the government agencies by which they are employed.6
The media organizations note that in
contrast, Senne v. Village of Palatine
does not even mention the disclosures
of law enforcement records containing
personal information in response to a
public records request.
Although it’s true that Senne does not
consider the disclosure of law enforcement records containing personal
information in response to a public
records request, Senne specifically
instructs how narrowly the “for use
by” language in the DPPA exemptions should be interpreted. Since the
DMV Records
continued on page 384

1. See the Municipality ( Nov. 2012), “Enforcement Agencies Should Evaluate How DMV Information is Used” discussing Senne v. Village of Palatine, No. 10-3243 (7th Cir. en banc, Aug. 6, 2012).
2. Drivers licenses are most likely DMV records.
3. See I–02–08.
4. See 28 U.S.C. sec. 2725(3).
5. I-02-08, pp. 12-13.
6. I-02-08, p. 8.
the Municipality November 2013
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informal Attorney General opinion
was issued in 2008, prior to the 7th
Circuit’s opinion in Senne and prior to
a 2013 U.S. Supreme Court decision
instructing that the DPPA exemptions
are to be narrowly construed,7 the
League’s legal staff does not think the
2008 informal opinion deserves much
weight at this point in time. The Attorney General’s office has, on at least
two occasions, refused to weigh in on
the impact of Senne or Maracich on its
2008 opinion despite direct requests to
do so from groups of attorneys tasked

with advising local governments
regarding the public records law. The
Attorney General’s office first declined
to weigh in on the matter because a
petition for certiorari was pending in
Senne. In response to a subsequent
request, made after the petition for
certiorari in Senne was denied, the
AG’s office again declined to weigh
in, citing pending litigation involving
a newspaper’s suit against the City of
New Richmond for redacting information based on the DPPA’s prohibitions.

light of Senne and Maracich. Record
custodians are trying to do their jobs
but are in a difficult position, faced
with the prospect of being sued for
releasing records and also for not
releasing records. Litigation can take
years to resolve and record custodians
have to apply the law now. Unfortunately, the 2008 opinion is dated. Unless the AG’s office revisits its opinion
in light of Senne and Maracich, record
custodians are justifiably hesitant to
rely on it.

It’s unfortunate that the AG’s office
has declined to revisit its opinion in

Public Records 141

7. See Maracich v. Spears, 133 S. Ct. 2191 (June 17, 2013), summarized in the Municipality (Aug. 2013).
8. The Attorney General’s office declined a request for guidance from municipal attorneys representing some of Wisconsin’s largest municipalities, and in July 2013 also declined to provide guidance in response to a request from the
Wisconsin Association of County Corporation Counsels.
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Legal Captions
The following are legal captions. All
legal articles are published in full on
the League’s webpage at <www.lwminfo.org>. Copies are also available
from the League office. Please include the subject heading and number
when making the request.

hardship upon the employer. 9/30/13.
The complete text of this legal comment may be found on page 366 of this
Municipality.

Employees 336

Drivers Privacy Protection Act (DPPA)
only prohibits release or re-release of
certain personal information obtained
from Department of Motor Vehicle records and redaction of all personal information from records without regard
for where the information comes from
is not appropriate and may violate the
public records law. Records custodians
are understandably hesitant to rely
on the 2008 informal attorney general opinion that a law enforcement
agency responding to a public records

Anti-Defamation League article summarizes requirements of Title VII of
the Civil Rights Act of 1964 which
prohibits employers from discriminating against individuals because of
their religion in hiring, firing and other
terms and conditions of employment,
and requires employers to reasonably
accommodate the religious practices of
employees or prospective employees
unless to do so would create an undue

Public Records 141
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request may release records containing personal information obtained
by the law enforcement agency from
motor vehicle records in the course of
carrying out its agency functions since
the opinion was written prior to Senne
v. Village of Palatine and Maracich
v. Spears, court decisions indicating
DPPA exemptions should be narrowly
construed, and the Attorney General’s
office has declined repeated requests
to provide guidance on how the DPPA
and the public records law intersect
in light of these recent cases. 9/30/13.
The complete text of this legal note
may be found on page 386 of this
Municipality.
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Correction
In the August 2013 Municipality, the
article “2013-2015 State Budget Expands Levy Limits and Includes Other
Items Undermining Local Control”
incorrectly stated that Act 20 included

language extending the manufacturing machinery and specific processing
equipment property tax exemption to
entities that age natural cheese on behalf of others. While the Joint Finance

Committee had added this provision
to the budget, the assembly removed
it from the final version passed by the
Legislature.

Classified Ads
Classified Ads Policy: Member municipalities receive free
insertions. Non-member advertisements are billed $100 per
insertion. All ads are subject to editing if necessary. All ads
are also placed on the League web site at lwm-info.org. Ads
should be sent to <classified@lwm-info.org> or faxed to
(608) 267-0645. The next deadline is November 10 for the
December 2013 Municipality.
Administrator - International Falls, Minnesota (pop.
6,400) is seeking a City Administrator. The City is located
in north central Minnesota along the border with Canada.
The City Administrator reports to the City Council and
works with a budget of $13 million and over 55 full time

386

employees. Bachelor’s degree or equivalent experience
in public or business administration, human resources or
finance – or a closely related field – with a minimum of
three years of supervisory experience. The City Council reserves the right to substitute public sector work for
relevant private sector experience. Candidates shall possess
strong financial and human resource skills. Knowledge of
municipal government, organizational development, labor
relations, strategic planning, and economic development
is essential. Salary range is $75,000 to $97,000. Starting
salary is commensurate with qualifications and experience.
Position profile available at www.springsted.com. Send
resume, cover letter, salary history and four work-related
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Classified Ads
references to David Unmacht, Springsted Incorporated, 380
Jackson Street, Suite 300, St. Paul, MN 55101 or to internationalfalls@springsted.com. Position open until filled;
review of resumes begins November 11, 2013. EEO.
Administrator - Long Lake, MN (pop. 1,768). Salary
Range $78K- $88K. Long Lake is a small, fully-developed
lake community in the Twin Cities, Minnesota. The City
has a combination of new and established homes in a
beautiful setting on the shores of Long Lake. A downtown
commercial center provides a mix of commercial with some
manufacturing nearby. The City has a stable population of
approximately 1,800. The natural setting, proximity to Minneapolis, great schools, and exceptional amenities make the
City of Long Lake a great place to live and work. The City
is seeking an Administrator who is confident and capable of
handling a multitude of City duties. The administrator is expected to have a wide-range of knowledge of city services
and be a highly skilled problem solver. The Administrator
will be an exceptional communicator who values input and
collaboration. Candidates for the City Administrator preferably will have a four-year degree in public administration,
business, finance or a related field and a minimum of four
years experience with two years in a responsible manage-

ment position. Position profile is available at www.brimgroup.com. Send letter of interest and electronic resume to
Longlake@brimgroup.com by October 25, 2013. Finalists
selected by council on November 11, 2013. Please direct
questions to Richard Fursman at (651) 338-2533 or richardfursman@gmail.com.
Auditor RFP - The Village of Muscoda will be accepting
proposals for auditing services for the year ending December 31, 2013 and possible subsequent years. The proposal
is for auditing all General Funds, Electric, Water & Sewer
Utilities, 2 TIF Districts, Revolving Loan Fund and Library
Funds. Proposals are due by 12 noon on Wednesday,
November 6, 2013, with a tentative contract award by
December 1, 2013. Muscoda is located at the intersection of
Grant and Iowa Counties along the Wisconsin River with a
population of 1,275. The complete Request For Proposal for
auditing services can be found on the Village’s website at
www.muscoda.com or by contacting Cinda Johnson at 608739-3182 or cljohnson(at)wppienergy(dot)org.

Classified Ads
continued on page 388

Professional Services
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Experienced Wastewater/Water Engineer – Town & Country
Eng seeks a full time experienced wastewater/water engineer.
Master’s Degree and minimum of five years’ experience preferred. Individual should have a thorough knowledge of the
wastewater and water treatment design process with excellent project management, communication and new client development skills. If you have any questions on the position,
please feel free to call Eugene A. Laschinger, President. This
is an excellent opportunity for growth and leadership with a
quality municipal/wastewater/water consulting engineering
firm. Deadline to apply: December 31, 2013. Send or e-mail
resume to: Town & Country Engineering, Inc. 5225 Verona
Road, Building 3, Madison, WI 53711; (608) 273-3350;
barb@tcengineers.net.
Project and Program Manager- Green Bay. The Economic
Development Department seeks a Project and Program
Manager to develop and manage corporate retention in the
City, manage business park expansion projects, and perform
marketing and administrative work in support of department
goals. Qualifications include a Bachelor’s Degree in a related
field and 2-5 years related experience (please see website for
more information). Master’s Degree and NDC or IEDC training and membership is desirable. Salary: $46,856 - $58,349
plus excellent benefit package. Apply online at www.green-

baywi.gov; (920) 448-3147. Applications are being accepted
until the position is filled. EOE.
Public Works Dir/Zoning Admin - Prescott, Wisconsin
(population 4252) is accepting application for Director of
Public Works/Zoning Administrator position. Full time position to provide administrative oversight to all operations and
activities of the Public Works Department. Responsible for
planning, directing, and managing public works, city parks,
city buildings and utility services. Enforcement of zoning
codes. Review development plans for local zoning requirements. Will be required to attend several evening meetings
each month. Salary range $62,000 to $68,000 (DOQ) plus
fringe benefits. Full job description and application can be
found on http://prescottwi.org/ Applications accepted until
5:00 p.m. November 8, 2013.
Treasurer/Asst. Admin. - The Village of Thiensville, Wisconsin (pop. 3,325) seeks to fill the position of Treasurer/
Assistant Village Administrator. This key management team
member is responsible for the needs of 67 regular and part
time staff. An ideal candidate will possess the ability to work
creatively, innovatively and independently. This position will
also play an important role as Treasurer. Applicants must
have strong accounting skills, professional office experience,

Professional Services
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computer skills and customer service skills. Position involves
payroll, accounts payable and receivable, licensing, utility
administration, budgets, monthly financial reconciliation,
real and personal property tax administration and records
management. A combination of education and experience
will be considered, with preference for a degree in accounting, business or a related field and experience in local
government and personnel management. Associate Degree
in public accounting or equivalent accounting education,
with two (2) years of municipal accounting experience or
five (5) years experience in related accounting field will be
considered. Thiensville is a progressive community, having
a strong emphasis on a walkable, small town feeling with
exceptional service to the residents and businesses. It has a
top notch K-12 school system, safe neighborhoods, variety of
housing opportunities and easy access to Milwaukee regional
amenities. Wages DOQ with excellent benefits. Visit www.
village.thiensville.wi.us/Jobs for a complete job description.
Interested candidates must complete the on-line application
form. Using the on-line system, candidates must also submit
as PDFs a resume, cover letter and at least two letters of
reference. Applications due November 21, 2013. EOE.
Utilities Finance Manager – City of Plymouth, WI (pop
8,445) under direction of the City Administrator/Utilities
Manager seeks a Finance Manager for Plymouth Utilities
(electric, water, sewer) to oversee utilities finances. This
full-time position performs various accounting functions, including utilities budget preparation and oversight of financial
reporting; A/P, A/R, payroll, cash management and investments, information technology, debt management, internal
reviews of accounting controls and practices, coordination
of annual audit, and assisting with the annual budget. The

Finance Manager will also be responsible for assisting the
City Administrator/Utilities Manager with planning for and
transitioning the city and utilities to a centralized accounting
system. Experience with utility accounting is required. Qualifications A Bachelor’s degree in accounting with five or more
years of progressively responsible government accounting or
auditing experience, including supervision of staff. Graduate
degree, CPA and/or professional certifications preferred. To
apply send your resume, cover letter, three (3) professional
references, and salary expectations to City Administrator/
Utilities Manager by e-mail to byerges@plymouthgov.com
or by mail to City of Plymouth, Attn: City Administrator/
Utilities Manager, PO Box 107, Plymouth, WI 53073. Initial
review of applicants will occur on November 22, 2013. Position will remain open until filled. The City of Plymouth is an
EEO.
For Sale
Dump/Plow Truck - The Village of White lake has a Dump/
Plow Truck for sale. 1995 Ford L8000, 8.3L Cummins Diesel, Automatic transmission, 113,800 miles. Asking $18,000.
Call 715-882-8501 or email vwlclerk@granitewave.com for
more information.
Pumper - Little Chute - 1975 Ford C series/Pierce pumper,
Automatic transmission, Gasoline engine, 1250 gpm pump,
500 gallon booster tank, Booster reel, Deck gun included,
Passed recent pump test, Pump in excellent condition, Engine
in good running condition. Seating for 6 personnel (3 in front
cab, 3 in rear facing open seating). Pricing: Best offer. Contact: 920-788-7399 or email firedept@littlechutewi.org.

Consulting Engineers
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Local Officials in the News

Welcome —

Retirements —

The League welcomes the following people as they begin
their new municipal responsibilities.

The League thanks the following people for their service to
Wisconsin’s municipalities.

Alderpersons: Elroy, Tessa Klipstein; Elroy, Mark Pfost;
River Falls, Dan Gulick

League of Wisconsin Municipalities. On September 25,
Executive Director Dan Thompson informed the Board of
Directors that after 25 years leading the League, he intends
to retire on March 31, 2014. Thompson started as the
League’s fourth Executive Director on March 13, 1989. In
a letter to the Board, League President John Small stated,
“Dan has increased the League’s membership, created a
new League insurance mutual company, ensured that the
organization’s finances are consistently in good shape, and
hired a team of dedicated, knowledgeable, and experienced
staff. We are grateful for Dan’s leadership.”

Assessor: Elroy, Ian Holloway
Attorney, Assistant: Eau Claire, Douglas Hoffer
Clerk – Treasurers: Mount Pleasant, Stephanie Kohlhagen;
Campbellsport, Becky Tellier
Deputy Clerk – Treasurers: Mineral Point, Jodi Shemak;
Campbellsport, Jennifer Vodak
Police Chiefs: Bayfield, John Fangman; Brillion, JoAnn C.
Mignon; Centuria, Kenneth Stanley; Stanley, Russell
L. Kollmansbe
President: Ettrick, John R. Beirne
Trustees: Arlington, Stuart Wright; Arlington, Traci Wells;
Arpin, Jason Kay; Holmen, Bill Ebner

Submit additions and changes to:
Mary Malone, Technology Coordinator, League of Wisconsin Municipalities
email <mmalone@lwm-info.org> or
fax (608) 267-0645
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