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Why Does This Matter?
• Political pressure to use municipal authority to
address alcohol‐related health, social and
cultural issues.
• Neighborhood concerns and impacts.
• Campus community concerns.
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Municipalities have three significant kinds of
authority directly relating to alcohol:

• Authority to enact ordinances.

• Authority to issue licenses (and attach
conditions?).
• Authority to suspend or revoke licenses
(and impose other sanctions?).

Proposed Regulations:
• Ban the sale of alcohol where gasoline is sold.
• Ban the sale of alcohol in a pharmacy.
• Limit the number of licenses that can be
issued.
• Ban alcohol advertising lower than 36 inches
from the floor.
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Proposed Regulations:
• Limit product placement within licensed
premises, including premises for which a
license has already been issued.
• Limit the density of licensed establishments.
• Establish a minimum unit price for alcohol.
• Adopt a “social host” ordinance.

Municipal authority to adopt
alcohol‐related ordinances
• Any municipality may prescribe additional
“regulations” for the sale of alcohol
beverages “not in conflict” with Chapter 125
of the Wisconsin Statutes. Wis. Stat. §
125.10.
•

What does “not in conflict” mean?

•

Is that all we need to know?
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Constitutional limitations:
• Substantive Due Process: the regulation must be “rationally
related” to promoting public health, safety and general
welfare.
• Equal Protection: classification schemes in the ordinance
must be “rationally related” to promoting public health, safety
and general welfare.
• First Amendment: The U.S. Supreme Court’s “Central Hudson
Test” applies to regulation of commercial speech regarding a
lawful product:
– The government’s interest in restricting the speech is
substantial, the regulation in question directly advances that
government’s interest, and the regulation is narrowly tailored
to serve the government’s interest.

Can a municipality ban the sale of alcohol
at a place where gas is sold?
• Is this rule in conflict with Chapter 125?
• What public health, safety and welfare
objective is this rule intended to accomplish?
• Is this rule rationally related to achieving that
objective?
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Can a municipality ban the sale of alcohol
at a place where gas is sold?

– Krist Oil Co. v. City of Ashland, 204 Wis. 2d 113 (1996)
[An Equal Protection Clause case]: “Here, the City has
a legitimate interest in limiting the availability of
alcohol to drivers. Because the ends are legitimate, we
turn to the rationality of the means. … Ashland’s
attempt to address its concerns about the correlation
between access to alcohol and drinking and driving, by
prohibiting access to alcohol at establishments that
also sell gasoline, is rationally based.”

Can a municipality ban the sale of alcohol
at a place where gas is sold?
• Will this rule become a problem to be
eliminated?
– What will happen when Costco or Kwik Trip
want to build a new store that brings
substantial tax base to the community?
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Can a municipality ban the sale of
alcohol at pharmacies?
• The claim: The sale of alcohol by a pharmacy
sends the message that alcohol is a safe,
healthful product, thereby contributing to
alcohol‐related problems.
• Another claim: Some medications should not
be consumed with alcohol.
• Would either claim pass the rational basis
test?

Can a municipality limit the density of alcohol
establishments, or establish a limit on the
number of licenses that can be issued?
• Is this rule in conflict with Chapter 125?
• What public health, safety and welfare objective
is this rule intended to accomplish?
• Is this rule rationally related to achieving that
objective?
• Have the courts ruled on this type of regulation?
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Can a municipality limit the density of alcohol
establishments, or establish a limit on the
number of licenses that can be issued?
• Will this rule become a problem to be
eliminated?
– Many communities want more Combination
Class B licenses than can be issued under the
State quota.
– What will happen when someone wants to open
a store that seems harmless, and helpful to
economic development?

The Chocolate Caper
• Ordinance: “No Class A license shall be granted
for or transferred to any premises located within
1,056 feet of another premises for which a Class
A license has been issued.”
• Would you like some wine with your chocolate?
• Ordinance change: “This restriction shall not
apply to any proposed premises located within
the boundaries of the area depicted as the
“exemption area ….”
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Milton “Quota”
• Original Ordinance: “Limitation as to number
of licenses.
– Class “A” fermented malt – one for every 1,500
residents.”

• First change to Ordinance: “Notwithstanding
the quotas established in … above, the
common council may, by majority vote, grant
or issue new licenses in excess of said quotas.”
But not to a place that sells gasoline.

Milton Quota – Cont.
• Proposed Kwik Trip development.
• Second change to quota ordinance eliminated
the reference to selling gasoline.
• Net result: The City had a quota, but gave
itself the authority to exceed the quota.
Adopted a resolution with criteria the council
“may” consider when deciding whether to
exceed the quota.
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Can a municipality ban alcohol advertising
lower than 36 inches from the floor?
• Does this regulation of commercial speech pass
the Central Hudson test?
– Is the government’s interest in restricting the
speech “substantial?”
– Does the regulation directly advance that interest?
– Is the regulation narrowly tailored to serve the
government’s interest?

Can a municipality limit product placement
within licensed premises, including premises
for which a license has already been issued?
• Is this rule in conflict with Chapter 125?
• How does Wisconsin Dells v. Town of Dell
Prairie, 2012 WI 76, inform the analysis?
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Conditions
• A “condition” is a restriction or requirement of
some kind attached to an individual license.
• Is a “condition” an “additional regulation” that
may not conflict with Chapter 125?

Sample Conditions ‐ Easy
• Class B
– No outdoor amplified sound
– Food service must be available
– ID check policy
– Sober server

• Note: not in conflict with Chapter 125.
• Zoning process could also be used for some
issues.
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Sample Conditions ‐ Harder
• The Applicant shall enter into an agreement that is
acceptable to and approved by the Village Attorney
providing that the license conditionally approved by
this Resolution will not be renewable under the
otherwise applicable provisions of Chapter 125 of the
Wisconsin Statutes, so that upon the expiration of the
license, the Board will have the opportunity to evaluate
whether to issue a new license, rather than be
subjected to otherwise applicable non‐renewal
standards and procedures. The Clerk shall not issue
the license conditionally approved by this Resolution
until this condition is satisfied.

Sample Conditions ‐ Harder
• Require a closing time for a “Class “B” Beer
establishment that is more restrictive than as
provided in Sec. 125.32(3)(a).
• “A municipality … may not impose different
hours than those provided in [125.32(3)(a) or
(c)].”
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Municipal authority to issue licenses
• The ultimate question of whether to issue a license
to an applicant is a matter of complete municipal
discretion. State ex rel. Smith v. City of Oak Creek,
139 Wis. 2d 788 (1987).
• A liquor license is a privilege, not a right. Moedern
v. McGinnis, 70 Wis. 2d 1056 (1975).
• An applicant is not entitled to a license even if the
applicant meets statutory qualifications or there
are no objections to his personal fitness or the
place where he proposes to conduct the tavern.
Johnson v. Town Bd. of Wyocena, 239 Wis. 461
(1942).

How will a court judge the denial of an application?
How might a court judge conditional approval
of a license?
• Certiorari review accords a presumption of
correctness and validity to the municipality’s
decision. A court will ask:
– Did the municipality keep within its jurisdiction?
– Did the municipality act according to law?
– Was the municipality’s action arbitrary, oppressive
or unreasonable, representing its will and not its
judgment?
– Was the evidence such that it might reasonably
make the determination in question?
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Judging Conditions
• If an applicant “agrees” to a condition, is there
no problem?
• If the authority requires the applicant to agree
to the condition, as a condition of issuing the
license, is it voluntary?
• If the condition is in conflict with Ch. 125, is it
lawful? Is it binding? Did the authority “keep
within its jurisdiction” and “act according to
law.”

Conditions (continued)
• What is the Status of conditions at renewal
time?
• Can you nonrenew or revoke or suspend for
failure to follow conditions imposed?
– Sec. 125.12(2)1. “The person has violated this
chapter or municipal regulations adopted under s.
125.10.”
– Is this a Catch 22?
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Practical and political considerations:
• Is the regulation practical to administer?
• How likely is it that the regulation will
achieve an important objective?
• Do the benefits of the regulation outweigh
the expenditure of political capital?
• Will the regulation become a problem to be
eliminated? Will it be accepted?

Parting thoughts
• There is tension between the desire to
regulate alcohol, and the desire to promote
economic development.
• There is tension between the authority to
“conditionally” approve an application, and
limits on municipal power under Ch. 125.
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