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CYBER LIABILITY?

DON’T WORRY,
YOU’RE COVERED.

Insured by LWMMI? You are automatically covered to Policy Limits
with no deductible - including the investigation on how the breach
occurred, notification to people affected and defense of potential claims.
If your municipality is not insured by the LWMMI you may be
“phishing” for trouble and left to “phlounder” on your own.
With LWMMI Insurance you have the peace of mind to run your City
or Village the way you want to and Don’t Worry, You’re Covered!

Protecting The Communities We Live In.
608.833.9595 | www.LWMMI.org
A Mutual Company Owned by Member Cities and Villages.
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W H Y C H O O S E T H E L E A G U E H E A LT H P L A N ?

We could tell you, but we’d rather you
hear it from our customers.
“I would highly recommend the Trust. It’s
been very user friendly for our staff and user
friendly for myself on the business side.”
Nick Curran
Business Manager at Omro School District

“The League endorsed the Trust because
they know the Wisconsin public sector and
understand what our pain points are.”
Jerry Deschane
Executive Director - League of Wisconsin Municipalities

“Their customer service is excellent. I don’t
have to sit on the phone and wait and push
buttons. I get a person to talk to right away.”
Jenifer
WEA Trust Member

Learn more about the League Health Plan at:
▸ WEAtrust.com/League
ADV 0002-1116
Testimonial Ad.indd 1
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Thank You
Jerry Deschane, Executive Director, League of Wisconsin Municipalities

I know; it’s predictable. It’s Thanksgiving season and Deschane
is going to thank us for our service to local government. Blah,
blah, blah.
You’d better believe I am. Thank you. You work more hours
than you get paid for, you put up with guff from grumpy
people (both elected and citizen), and you have to make a
21st Century Village using fiscal tools from 1848. You know
you have a difficult job to do and you take pride in doing it
well. That deserves recognition.

whether elected or appointed. We just recognize that there
needs to be more people like you.
Because we live in a representative democracy at all levels,
for the most part, citizens don’t vote directly whether to buy
a new snow plow, raise the state gas tax, or boycott muffin
imports from Great Britain. They elect representatives who
get together and talk those things out. And when those
representatives get tired of it, there needs to be a new crop.
It’s a never-ending cycle.
You know that it takes a steady stream of volunteers to keep
a city or village operating properly. Bayfield Mayor Gordy
Ringberg once told me he needed about 75 volunteers to fulfill
all of the committee, commission, and board positions in
their city of 481 people. That’s right; one in nine of the city’s
citizens need to be active to make it all work.

Besides, I have an ulterior motive for smothering you with
gratitude; I’m hoping you will run for another term, or that
you will encourage that young/old/man/woman to step up
and serve. It’s almost nomination paper time. We’re running
articles on the mechanics of running for local office (both
the candidacy mechanics and the ethics mechanics) for your
reference. Pass the word.
It’s not that the League is hoping someone will run against you
or that there will be a bitter mayor’s race to make municipal
staffs’ lives harder. Far from it. We are grateful for your service,

So, thank you for your service. And thank you for spreading
the good word.
Happy Thanksgiving season.

The League appreciates the
support of the following Business Members:
• AARP Wisconsin
• American Transmission Co.
• Boardman & Clark LLP
• Ehlers Associates
• MSA Professional Services Inc.
• Municipal Property Insurance Company
• National Insurance Services of Wisconsin, Inc.

•R
 iver Valley Bank
•S
 hort Elliott Hendrickson
•S
 tafford Rosenbaum LLP
•W
 EA Trust
•W
 isconsin Housing & Economic
Development Authority (WHEDA)

For more information, contact Gail Sumi: gsumi@lwm-info.org | (608) 267-4477

Brookfield, Appleton, Madison & Cedarburg
raSmith.com
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For-Profit Government?
Jerry Deschane, Executive Director, League of Wisconsin Municipalities

The ribbon cutting for the City of Altoona’s River Prairie Center brought out many people from the community. The building is owned by
the City and was constructed as an event center for the community. It takes center stage in a new city park in the River Prairie development
(a multi-use district with multi-family housing, restaurants, hotel, grocery store, financial institutions, medical facilities, offices, etc.).

It’s time for a mind-set shift. Local governments in Wisconsin
need to make a profit. We need to recognize that just getting
by is no longer enough. Cities and villages in Wisconsin
should be judged the same way a business is judged: by
whether they end the year with more capital than they started.
But I’m not talking about a financial profit. The profit of
well-run local government is social capital. A local government
that has no social capital is as vulnerable to an unexpected crisis
as the shoe shop that has no cash in its bank account. Without
social capital, that government will one day face a crisis and the
operators of the local government will be out on their ears. The
profit motive needs a place in city and village government.
Profit in the business world is money that is earned over and
above the cost of doing business. It’s the result of doing a
good job at the manufacturing, marketing, and distributing
aspects of company operations. It’s the result of taking care of
customers and taking care of business. In many ways profit is
the most honest measure of the degree to which a business is
run properly.
Social capital is the currency of government. A well-run village
will have a stockpile of social capital that it has accumulated
over the years. You earn social capital the same way a business
earns economic capital: by doing the basic things right and by
being trustworthy. And you spend it the same way: by messing
up the basics and doing business in a nontransparent way.

4

A business owner stockpiles economic capital so he or she
can use it as needed or as desired when a new challenge or a
new opportunity comes along. A company that has been run
profitably has money in the bank to invest in new equipment,
expansions, or acquisitions. But if the company is operated
on a shoestring basis, or is just “getting by,” the company is at
serious risk of failure when a key piece of machinery breaks.
There are parallels in the local government world.
Profit in the municipal world is also a measure of running
things properly. A well-run city stockpiles good will and social
capital by plowing the snow quickly and efficiently: by picking
up the garbage at a predictable time week after week, and by
making land use, and fiscal decisions that are fair, logical, and
best for the community at large. City hall is open, the lights are
on, and the citizens can see what’s going on, and what’s going
on makes sense to them.
A private enterprise dips into its store of profit during times
of opportunity and times of crisis. There’s an unmet need in a
market 10 miles away (or around the world), a need that your
business can provide. Your foreman has come up with a new
product idea that is worth pursuing. Profit enables growth and
the ability to serve more customers, or to serve your existing
customers better.
A city may dip into its store of profit for similar reasons.
There’s a major employer considering relocating to your city,
but it will require infrastructure. Your citizens’ longstanding
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desire for a recreation center, community
center, band shell, or central park may
finally have reached maturity. Now it’s up
to you to make it happen. And that takes
social capital.
In a democracy, no decision comes without
a cost. Even “obvious” decisions will have
detractors – citizens who have a different
perspective and a different vision. Just
because a community center makes perfect
sense at that intersection, the people who
live on the other side of town may feel
neglected.
In addition to a kaleidoscopic diversity of
viewpoints, there’s the skepticism factor.
The public has been conditioned to question Talk about social capital! In Nashotah, Santa Claus is Rich Lartz, the Village President.
everything their government does. Only a
Santa is pictured with Jackee Gardner, Trustee; Nancy Lins, Chief Election Inspector; and
community that has a good supply of social Cynthia M. Pfeifer, Administrative Director/Clerk/Treasurer.
capital will have enough citizens’ trust to be
in Washington, D.C. Government social capital accounts are
able to form a consensus and move forward.
under stress.
Profit and social capital are even more indispensable during
You can’t borrow or deficit-spend your way to social capital
times of crisis. A business that loses its biggest customer had
prosperity. There’s only one way to earn social capital. That’s
better have money in the bank to see it through the “lean”
by attending to the basics and doing things by the rules. It
times until it can identify or grow new customers. If a product
requires making tough decisions the way democracy intended
suddenly exhibits a defect, the company will have to invest in
them to be made: by listening to both sides, analyzing the
recalls, repairs, and rehabilitating its tarnished image. All of
data fairly, and reaching a compromise that benefits the most
these things require investment.
people. And by doing it day after day after day.
Municipal crises come in just as many shapes and
sizes. Chronic potholes, unexpected crime sprees, fiscal
mismanagement, and more are the unexpected calamities
that challenge city and village governments every day. Those
are the times when it’s not “nice to have” social capital; it’s
essential. Like your business cousin, you will need to tap your
social capital to recall the product, repair the damage, and
rehabilitate your city’s tarnished image. If you don’t have that
capital, you can count on being available for other employment
immediately following the next election. And even worse, your
community will miss a new economic opportunity, lose faith
with its citizens, and see its image in the region tarnished.
It could be argued that governments are experiencing
challenges to their social capital today that are similar in
gravity to the economic challenges that our private-sector
cousins faced during the depths of the Great Recession.
Trust in government is at an all-time low. Attempts by the
state legislature to pre-empt local decision-making are at an
all-time high. And let’s not even talk about what’s going on

Social Capital includes taking care of the basics as seen here in the
Village of Allouez. In the 2017 budget, Public Works, which includes
snow and ice control, comprised 32% of the total budget.

In his February 9, 2016, State of the City address, the mayor of
Anaheim, California, called for a social capital campaign. He
said, “Our goal was to change the culture of our widely diverse

▶ p.6
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Running a city is hard. Leading and operating a village always
has been and always will be challenging. The problems can
be older than anyone currently working for the municipality,
or they can be as sudden and new as a phone call on a Friday
afternoon. It can’t be done for free. And it can’t be done
without social capital.
About the author:

In Antigo, the city picks up brush in the spring and fall and
schedules a special pickup if there is a significant wind event.
There is also a brush and mulch dropoff site. It’s open two days a
week from May to November. The brush picked up in the fall yields
approximately 90 yards of chips, and is double that amount in the
spring. The chips are available to any resident at no charge.

city through simple, powerful and unsolicited acts of kindness.
This will create what academics refer to as social capital, or
another way to refer to it is building social muscle so that when
inevitable challenges arise, we as a city have the strength and
resiliency to respond effectively.”

Jerry Deschane is the Executive Director of the League
of Wisconsin Municipalities and the Urban Alliance. He
also serves as the Secretary of the League of Wisconsin
Municipalities Mutual Insurance board of directors and is
an ex officio member of the board of the Local Government
Institute. Working with the League board and eightperson staff, Jerry is responsible for engaging the League’s
membership in the state legislative process and for motivating
state policymakers to support vibrant Wisconsin communities.
He is the fifth League Executive Director in 116 years.
Deschane spent 20 years with the Wisconsin Builders
Association and also has experience in state government and
the news media. Contact Jerry at jdeschane@lwm-info.org

Legal questions often arise, and EMC Insurance offers assistance to public
entities in addressing them, without incurring additional cost. Our Hotline
Legal Services Program is provided as a resource to answer your legal
questions and help resolve issues. Contact your local independent agent
or the EMC Milwaukee Branch Claims Department to find out more.

GET QUICK ANSWERS

TO TOUGH QUESTIONS.
MILWAUKEE BRANCH OFFICE
Phone: 855-495-1800 | milwaukee@emcins.com

www.emcins.com
©Copyright Employers Mutual Casualty Company 2016. All rights reserved.

Wisconsin_legal_hotline_7X4.5.indd 2
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Ethics Guide for Local Officials
Richard Bohringer, Ethics Specialist (and also, a local elected official)
Wisconsin Ethics Commission
Editor’s Note: This article is solely focused on sec. 19.59, the state ethics code applicable to local public officials, and does not
address criminal statute sec. 946.13 which prohibits, with certain exceptions, local public officials from having a private pecuniary
interest in public contracts. For more information on sec. 946.13, see League opinion Pecuniary Interest 389.
The purpose of a code of ethics is to preserve the public’s trust
in their elected officials, and prevent officials from using their
position for their private benefit. We’ve all heard people in
our communities say things like, “all politicians are corrupt”
or “enjoy perks of the office.” Congratulations, as an elected
official, you are now one of those politicians. Lucky for you
there is a Code of Ethics for local government officials,
employees, and candidates found in state statutes. In addition,
many local government units have adopted local ordinances
which may apply to all employees, elected officials, and others.
What is a Code of Ethics?

The Code of Ethics is a set of state statutes and local
ordinances that define conflicts of interest and when an
official may or may not act. The core of the Code of Ethics
is the prohibition of any official using his or her position
for a personal gain for themselves, family members, or an
organization with which they or their family have some
leadership role. Other sections prohibit local officials from
accepting anything of value if it could reasonably be expected
to influence their vote, or be considered a reward for a past
vote. The ethics code also prohibits you from promising to
take or refrain from taking an official action in exchange for a
political contribution.
In addition to the state statutes (WIS. STAT. § 19.59),
a county, city, village, or town may enact an ordinance
establishing a code of ethics for public officials, employees,
and candidates for elected positions. Any local ordinance
must specify to which positions it applies. It may also apply to
members of the immediate family of individuals subject to the
ordinance. A local ordinance may contain any of the following
provisions:
1. A requirement for those subject to the ordinance to identify

any of the economic interests specified in WIS. STAT.
§ 19.44 (file a statement of economic interest).
2. A provision that keeps candidates off the ballot if they fail

to file the statement of economic interest in accordance with
the requirements of the ordinance.

3. A provision directing the treasurer to withhold payment

of salaries or expenses to any local public official or other
employee who fails to disclose their economic interest in
accordance with the ordinance.
4. A provision vesting administration and civil enforcement of

the ordinance with an ethics board appointed in a manner
specified in the ordinance.
5. Provisions prescribing ethical standards of conduct and

prohibiting conflicts of interest on the part of local public
officials, employees, or former public officials or former
employees.
6. A provision prescribing a forfeiture for violation of the

ordinance in an amount not exceeding $1,000 for each
offense.
7. A minimum forfeiture not exceeding $100 for each offense.

Does this mean that any local business owner who does business
with the municipality or county cannot be a local public official?
NO. It does, however, mean that these individuals may have
some conflicts which would require them to abstain or recuse
themselves from participating in the discussion as well as voting
on matters where there is a conflict.
How do you know if there is a conflict that would require you
to abstain or recuse yourself? If you have a potential conflict
and want to avoid being subject to an ethics complaint, you
should seek an advisory opinion, in writing, from your local
ethics board, corporation counsel, or municipal attorney. The
local ethics board, corporation counsel, or municipal attorney
may request an advisory opinion from the Wisconsin Ethics
Commission regarding state campaign finance, lobbying, or
ethics laws, but the Wisconsin Ethics Commission cannot offer
an advisory opinion directly to a local official. Any advisory
opinion request should include all the material facts. An
advisory opinion may not be valid if the material facts are not
as stated in the request. An opinion may only be made public
after making sufficient alterations in the summary to protect the
identity of those involved. It is considered prima facia evidence
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of intent to comply with the ethics code or ordinance when a
person requests an advisory opinion from the local ethics board
or legal counsel and abides by the guidance provided, if the
material facts are as stated in the opinion request.

Let’s show the world what
we can do together.

Any person may file a verified complaint regarding a violation
of state statute, with the district attorney of the county where
a violation occurred. Complaints regarding violation of a
local ordinance shall be filed with the local ethics board, or in
accordance with the local ordinances.

Day by day. Project by project.
Together we’re building better places
that bring the world closer.

ETHICS QUIZ:
1. Joe is a partner in the local car dealership. Joe was elected

to the County Board. The county is soliciting bids for some
new vehicles: police squad, highway department pickups, and
a minivan for use by various county commissions.
a. C
 an Joe’s business submit a bid?
b. C
 an Joe be on the committee reviewing bids?
c. C
 an Joe participate in discussion by the full county board
regarding the vehicle bids?
d. C
 an Joe vote on the item to award the winning bid?
Answer: Local ordinances may have additional restrictions,
these responses only address WIS. STAT. § 19.59. If Joe or his
business partners wish to submit a bid, Joe may want to request
an advisory opinion from the county corporation counsel prior
to any action.

a. P
 roviding local ordinances do not restrict this, YES.
b.
		 i. I f he or his business partners submit a bid, NO.
Assuming he has a 10 percent or greater interest in the
business, this would be considered using his position to
benefit an organization that he is associated with, not to
mention potential personal benefit.
		 ii. I f they do not submit a bid, YES, providing no other
conflicts.
c.	If he or his business partners submit a bid, NO. He
cannot promote his own company’s bid which could result
in a personal financial gain if awarded. If his company
does not submit a bid, he may participate if there are no
other conflicts. However, he may wish to abstain due to
personal and professional relationships with others who
have submitted bids.

Building a Better World
for All of Us
Engineers | Architects | Planners | Scientists

d. S
 ee C.
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2. Mary is on the Village Board. The village is seeking to hire

part-time help for mowing during the summer. Mary’s son
applies for the position.
a. C
 an Mary screen the applicants for the position?
b. C
 an Mary participate in discussions regarding applicants?
c. C
 an Mary vote to hire the part-time employee?
Answer: Mary may want to seek an advisory opinion from
the local ethics board (if created by local ordinance) or legal
counsel representing the village. Details that could affect this
opinion are the age of her son; does he live at home or receive
more than 50 percent of his support from Mary; do local
ordinances apply to immediate family members (spouse, or
an individual’s relative by marriage, lineal descent or adoption
who receives, directly or indirectly, more than one-half of
his or her support from the individual or from whom the
individual receives, directly or indirectly, more than one-half
of his or her support).

About the Ethics Commission:

The Ethics Commission consists of six appointed members
and eight full-time staff members, led by an administrator.
The mission of the Ethics Commission is to promote
and strengthen the faith and confidence of the people of
Wisconsin in their government, support the operation of open
and responsible government, preserve the integrity of the
governmental decision-making process, and protect the rights
of individuals through the administration of Wisconsin’s
campaign finance, lobbying, and ethics laws, and through
readily available and understandable disclosure of information.
Contact the Commission at ethics@wi.gov

a.	If her son receives more than 50 percent of his support
from Mary – NO. If her son is independent and receiving
50 percent or less of his support from Mary, and local
ordinances do not prohibit – YES. However, while this
may be legal, she may want to abstain or recuse herself to
avoid the appearance that to get a job for the village you
must be related to a board member.
b. See a.
c. See a.
3. The municipality has retired a large debt, and the annual

budget will include a decrease in the local mill rate.
a. As a home owner in the municipality can you participate in
the budget discussions and vote on the final budget bill?
Answer: Yes. While you would receive a benefit in the
form of lower taxes, your benefit is proportionate to all
other homeowners in the municipality. If you are receiving a
proportionate benefit, you can participate in discussions and
vote on the budget.

While you may have conflicts on several issues that come before
the board, some will require you to abstain or recuse yourself
to avoid violating the ethics code. Others may not require you
to abstain or recuse, but it may be advised to legally avoid the
appearance of misusing your office. Still, other conflicts may
affect many other residents including you and not require you
to recuse yourself. Whenever you find yourself in a potential
conflict and you are unsure if you are violating the ethics code,
ask your local ethics board or legal counsel, or send them a
request in writing for an informal advisory opinion.

Designing Customized Financial Solutions
for Outstanding Communities.
An independent financial advisory company that has
served public sector clients since 1955, Ehlers helps
local governments find the financial resources they
need to build the communities they envision.
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Mistakes No Local
Candidate Should Make
Reid Magney, Public Information Officer for the Wisconsin Elections Commission

Whether you’re a veteran officeholder or first-time candidate, it’s
never easy to raise your hand and ask the voters to “Pick me.”
Don’t make things any harder on yourself or your supporters by
neglecting the details of actually getting your name on the ballot.
It happens more often than you might think in local elections.
“Each candidate for public office has the responsibility to assure
that his or her nomination papers are prepared, circulated,
signed and filed in compliance with statutory and other legal
requirements,” according to Wis. Admin. Code EL § 2.05(1).
That means if you’re careless with your paperwork, you might
be watching next spring’s election from the sidelines, wondering,
what if? Or, you might be waging a write-in campaign.
That’s what happened last year in one Wisconsin city, where
candidates for mayor and school board were kept off the ballot
because of technical errors with their nomination papers. And
other candidates have been left off the ballot as well for errors
that may seem technical but have significant consequences
under the law. This article will help candidates for local office
avoid those pitfalls by explaining key things they need to know
about getting on the ballot and getting to Election Day without
running afoul of the rules.
Throwing Your Hat in the Ring

With the Spring Election cycle approaching quickly, your
first step should be to get one of the Wisconsin Elections
Commission’s checklists: http://elections.wi.gov/candidates/
local/non-partisan. We have customized checklists for
candidates for county, municipal, and school district offices
which will let you know what you need to do to get your name
on the ballot.
The first item on the checklist is to file a Campaign Registration
Statement (Form ETHCF-1) with the local filing officer (your
county, city, village, town, or school district clerk). You also can
find this form online at the Wisconsin Ethics Commission’s
website: https://ethics.wi.gov
If you have questions about registering your campaign or
reporting contributions and expenditures, please ask your

local clerk, and if he or she doesn’t know the answer, contact
the Wisconsin Ethics Commission at (608) 266-8123 or
campaignfinance@wi.gov
Filing a campaign registration statement is just the first step.
To get your name on the ballot you need to file at least two
additional documents with the local clerk’s office.
The easiest is the Declaration of Candidacy Form, known as the
EL-162 for most candidates and the EL-162sd for school board
candidates. You can get it from your local clerk’s office, or you
can download it from our website: http://elections.wi.gov/forms.
That form requires only a few pieces of information about who
you are, what office you’re seeking and where you live. You do
not need to file this form immediately.
Petitions: Handle with Care

The second form – the one that trips up some candidates – is
the EL-169, Nomination Paper for Nonpartisan Office. This
is the petition form you or your supporters need to circulate
for signatures of people who support putting your name on
the ballot.
The most important part of this form is the header. Make a
mistake here by forgetting to fill in the election date or your
address, and you’ll be out of luck. These errors could invalidate
entire pages of signatures and risk dropping below the required
minimum number of signatures.
One incumbent mayor or a supporter forgot to put his mailing
address on three petition pages, which invalidated 28 of the
223 signatures he submitted, bringing him just below the 200
required signatures. The clerk refused to put his name on the
ballot, a decision the former Government Accountability Board
upheld on appeal.
In another case, a school board candidate turned in petitions
with 106 signatures, but failed to include the election date in
the header on two of the pages, which resulted in a challenge
that cost her 16 signatures and brought her below the required
100 signatures.

▶ p.11
10

The Municipality | December 2017

Feature
Occasionally, candidates mistakenly put the date of the primary
in the election date box. If you have any questions about the
correct date to list, please ask your clerk.
The lesson – pay attention to the header. Fill in every box before
you or your supporters start circulating them for signatures.
Mistakes elsewhere on a petition can be corrected later if there
are errors or omissions, but the header must give them all the
information they need to decide whether to sign.
So, always make sure you have enough signatures. Your clerk
will tell you both the minimum number of signatures you need
and the maximum you can submit. Give yourself a cushion
because you never know what problems might occur. Because
mailing addresses and municipal boundaries seldom coincide,
someone who signs your petition might not actually live in the
municipality. A signer might also be ineligible to vote because
of a felony conviction, resulting in a challenge reducing your
signature total.
The first day for candidates to start circulating their nomination
papers is December 1. Any signatures collected before then will
not be counted.
When you or your supporters are out circulating your papers,
pay attention to how people fill in their information. You need

both a signature and a legibly printed name in addition to the
person’s address. The nomination paper form comes with a full
page of instructions on how they should be filled out. Read
those instructions yourself and make sure anyone circulating
your papers has also read them.
A final note on nomination papers: Don’t let them out of your
sight, especially at events. You can’t just leave them sitting
unattended on a table or tacked to a bulletin board. The
circulator who signs the statement at the bottom of the petition
is certifying that he or she personally circulated it and obtained
each of the signatures. Signatures may be struck if that turns out
not to be the case.
The other piece of paperwork some local candidates may need
to file to get on the ballot is a statement of economic interests.
Check with your clerk to see whether this is a requirement and
to obtain a form, if necessary.
When you have all your paperwork together, your next step is
to file. Do not dally! For the 2018 Spring Election, the deadline
to have your original paperwork at the clerk’s office is no later
than 5 p.m. on Tuesday, January 2, 2018. If a sick child or heavy
traffic means you’re late by even one minute, you’re out of luck.
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Faxing and emailing don’t count. Also, be aware of days the
filing officer may not be available due to holidays.
Assuming you’ve filed all the necessary paperwork with
enough signatures and have done it on time, you should be
good to go. But if the clerk finds problems or someone
challenges your paperwork, don’t panic. You will have the
opportunity to respond to any challenges, but be sure to pay
attention to the deadlines, which the clerk should explain to
you. If you still have questions, please call our offices at
(608) 266-8005 and ask to speak with an elections specialist.
We also have a manual for common nomination paper
challenges on our website, which can help identify common
mistakes to avoid: http://elections.wi.gov/publications/manuals
On the campaign trail

Along the way to the primary on February 20 and the election
on April 3, you will need to file campaign finance reports with
your local clerk’s office. The Ethics Commission’s website has a
guide that includes deadlines and instructions for filing reports:
https://candidates.wi.gov
When you and your supporters go door-to-door, don’t leave
campaign literature in people’s mailboxes if they’re not home.
The post office frowns on it, and somebody may complain.
Yard signs are another potentially sticky area, especially if
you and your supporters put them near a polling place. In
Wisconsin, it’s against the law to electioneer within 100 feet of
the entrance to a polling place on Election Day. It’s legal to be
just outside that radius, but I guarantee you it will generate a
complaint to the clerk, the police, or the Elections Commission.
If you have any questions about the “Paid for by …” attribution
statement required on yard signs or other campaign materials,
please contact the Ethics Commission.
When Election Day finally arrives, don’t wear campaign hats,
shirts, or buttons when you go to vote. And don’t linger around
the polling place to avoid being accused of electioneering.

Knowledge
is power.
Stay on top of the issues facing
your community with our trusted
media monitoring services.

Contact News Tracker for
a FREE one-month trial!

That’s it. Get yourself a candidate checklist and follow these
rules, and you’ll be able to focus on the campaign and the issues,
not distractions that could cost you the election.

News Tracker

About the author:

Reid Magney is public information officer for the Wisconsin
Elections Commission, a position he held with the former
Government Accountability Board starting in 2009. Before
that, he was a newspaper reporter for 25 years, including
14 years with the La Crosse Tribune. Contact Reid at
reid.magney@wi.gov
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Citizen University
Announces Winners of
“Joy Of Voting” Initiative
Parades, street theater, open-air debates, festivals:
These were once part of America’s culture of
voting, and Citizen University aims to revive
them. Citizen University and the John S. and
James L. Knight Foundation are thrilled to
announce the winners of an open call for projects
that will generate creative celebrations and joyful
public rituals that encourage people to vote.
Winners are being announced in Miami;
Wichita, Kansas; and St. Paul, Minnesota.
Projects selected in Akron, Ohio; West Palm
Beach, Florida; Grand Forks, North Dakota; and
Charlotte, North Carolina will focus on elections
set for November 2018.
With $200,000 from Knight Foundation, Seattle
nonprofit Citizen University is partnering with
activists, artists, organizers and everyday citizens
to launch initiatives in these seven cities across
the country to generate localized, action-oriented
projects that foster a stronger culture of voting.
“Ensuring people come out to vote is essential
to building a stronger democracy,” said George
Abbott, Knight Foundation director for
community and national initiatives. “The Joy
of Voting is a simple idea that seeks to change
the culture around voting and make it more fun.
Driven by citizens, for citizens it pushes people
to get involved in their community in an organic
and fun way.”
Through the Joy of Voting project, Citizen
University aims to address a growing trend of
lower voter turnout in local elections. The project
kicks off this year with initiatives in Miami,
St. Paul and Wichita, and will continue in
2018 in Akron, West Palm Beach, Grand Forks
and Charlotte.

The Joy of Voting project derives its vision from
an article in The Atlantic written by Citizen
University founder and CEO Eric Liu, in which
he asserts that it’s possible to revive 18th and
19th century practices of raucous, participatory
activity and pageantry around elections.
“Instead of ‘eat your vegetables’ or ‘do your duty,’
voting should feel more like ‘join the club,’” said
Liu. “Or better yet, ‘join the party.’”
MIAMI
The projects range from Comic Cure’s
late-night entertainment show hosted by
Billy Corben, to a satirical video created
by The Plantain. The New Florida Majority
and Engage Miami will host several separate,
get-out-the-vote themed parties in neighborhoods
around the city, and local residents will discover
unique, personalized yard signs created by MDC
students on lawns around town.
WICHITA
The projects in Wichita include a pop-up Voting
Celebration Station hosted by the League of
Creative Interventionists, ESS’ Soapbox Series
that provides a literal platform for voters and
public officials to share their thoughts, and
a spoken word competition for high school
students led by nationally recognized spoken
word artist Sheenika Medard. Sara Dixon, in
collaboration with videographer Stephanie Huff,
will host Canine Candidates, a mock election
with dogs as candidates, and videos that address
the issues that Wichita dogs face. At all these
events, look for a series of unique ‘VoteICT’
shirts and wearable stickers designed by local
artists for KMUW’s initiative.
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projects in Miami, St. Paul and Wichita will serve as
models for what a vibrant, participatory culture of voting
could look like.

ST. PAUL
The Theatre of Public Policy will host a mayoral forum
on November 3 featuring all the leading candidates in this
year’s race, with all their answers brought to life through
live unscripted improv comedy. Other projects will take
place in varied locations around town, as Monkeybear’s
Harmolodic Workshop spreads the word about local
elections with handcrafted puppets, and Herrmann works
with Aronson and Griffith of Z Puppets Rosenschnoz to
get the vote out among St. Paul citizens through a creative
canine campaign. Concordia University students will be
found at light rail stations encouraging transit passengers
to fill in a custom “I vote because … ” banner while they
wait to board. Finally, Next in Nonprofits will have real
soapboxes at every polling place in the city on Election
Day, inviting voters to climb aboard and voice their ideas.

“During last year’s election cycle, we saw such hunger and
excitement around these creative, fun in-person activities.
With just a little bit (of ) inspiration, it was thrilling to see
what projects everyone came up with,” said Ben Phillips,
senior program officer at Citizen University and director
of the Joy of Voting project. “We can’t wait to see what
sort of creativity is unleashed around the local elections
this year.”
Citizen University piloted the program in four cities
for the November 2016 general election. This year, the
projects move out of the federal domain to focus on
mayoral and municipal elections taking place in each city.
The local focus will amplify a key component of the Joy
of Voting program: to unite neighbors around claiming
power within their communities.

About the Program

Each project receives $3,600 to complete the work.
Already underway, the diverse group of winners will
implement their initiatives in advance of the municipal
elections taking place on November 7, 2017. The 15

“Joy of Voting projects bridge the critical gap between
the right to vote and the desire to vote,” said Sara Yousuf,
founder and board member at Engage Miami. “These
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projects do the critical work of reminding people of the
excitement and power that comes with taking part in the
civic process.”
“Wichita Public Radio is thrilled to participate for a
second year in the Joy of Voting initiative,” said Sarah
Jane Crespo, director of community engagement for
KMUW. “The energy it brought to our area last year was
remarkable, and because civic engagement continues to
be critical for healthy communities, we hope that it will
continue to invigorate Wichita in this off year.”
“Springboard is delighted to partner on the Joy of Voting
project,” said Carl Atiya Swanson, associate director at
Springboard for the Arts. “Art and artists continually create
experiences that bring people together and form moments
of connection, curiosity and joy. Bringing that power and
attention to civic engagement and the importance of voting
deepens the role art plays in our lives.”
Visit www.joyofvoting.us for more details on the events
and activities in Miami, St. Paul and Wichita.
Joy of Voting will continue in 2018 when it moves to
four other cities around the country hosting local and
midterm elections: Akron, West Palm Beach, Grand Forks
and Charlotte. Check back next year for information on
getting involved in these four cities.
Support for Citizen University forms one part of Knight
Foundation’s efforts to invest in civic innovators who help
cities attract and keep talented people, expand economic

opportunity and create a culture of engagement. The
foundation believes that designing places to achieve these
goals is crucial to city success.
About Citizen University:

Citizen University is a national nonprofit based in Seattle
that promotes and teaches the art of powerful citizenship.
In addition to the Joy of Voting, programs and initiatives
include the Civic Collaboratory, a civic leadership
network; Sworn-Again America, a project on civic
rituals; the Citizen University National Conference; and
programs and resources to teach civic power. Contact
Ben Phillips, Senior Program Manager, Citizen University,
at (360) 305-8568 or ben@citizenuniversity.us
For more, visit citizenuniversity.us
About the John S. and James L. Knight Foundation:

Knight Foundation supports transformational ideas
that promote quality journalism, advance media
innovation, engage communities and foster the arts.
We believe that democracy thrives when people and
communities are informed and engaged. Contact
Anusha Alikhan, Director of Communications,
John S. and James L. Knight Foundation, at
(305) 908-2646 or media@knightfoundation.org
For more, visit knightfoundation.org
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Happy 100th Birthday to
Wisconsin’s Capitol!
Jay Rath, Senior Contributor to Isthmus

Born of fire, the Capitol has seen heroes, rascals, riotous
protests, and countless schoolchildren on field trips from
around the state. Early guidebooks to Madison and the
Capitol, newspaper clippings, and files at the Wisconsin
Historical Society paint a dramatic story.
It is Wisconsin’s self-portrait of 1917, painted in granite
and marble.
Depending on how you count it, the Capitol is our third
or fifth. Congress created the Wisconsin Territory in 1836.
It included all of what became Minnesota and parts of
the Dakotas. With future boundaries uncertain, the site of
government moved around.
The first Capitol building, in today’s Belmont, Wisconsin,
has been restored as a historic site. The second, in Burlington,
Iowa, lasted only a few months.

16

The third territorial capitol was built in Madison. It became
our first state Capitol when Wisconsin entered the union
in 1848.
That Capitol had a tin dome 26 feet in diameter. It was most
famous for the murder of Charles Coatsworth Pinckney Arndt
by fellow representative James R. Vineyard on the floor of
the Legislature, on February 11, 1842. Charged only with
manslaughter, it’s a sign of how wild a frontier we were that,
after a brief trial, Vineyard was found “not guilty.”
Work on a much larger building began in 1869. It was from
this second state Capitol that Gov. Robert M. La Follette
launched the Progressive Era; he never served a day in the
current one. Most of the Capitol was lost on February 27,
1904, in a devastating fire. Among other scandals, the building
was uninsured.
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Even before that, the Legislature had been looking for
additional space. The Wisconsin Capitol Commission was
formed, and it hired Daniel Burnham as its consultant.

the winner was George B. Post and Sons, of New York. The
firm’s design was chosen “as having the most merit from a
practical and artistic point of view.”

The man behind New York’s Flatiron Building, Burnham
eventually created city master plans for Chicago and
Washington, D.C. At the time, however, he was most famous
for a project that launched a movement and redesigned the
nation: the World Columbian Exposition of 1893.

Post had worked closely with Burnham as one of the
featured architects at the World’s Fair. His firm designed its
Manufactures and Liberal Arts Building, then the largest
structure in the entire world – 44 acres, enclosed. It was the
most acclaimed building at the exposition.

Better known as the Chicago World’s Fair, the expo had
a profound effect on American culture, introducing such
products as Cream of Wheat, Cracker Jacks, and the Hershey
Bar. Frederick Pabst won his blue ribbon at the fair. George
Washington Gale Ferris, Jr., premiered a 264-foot wheel that
was named for himself.

Post created a Renaissance Revival Wisconsin Capitol that
would have been right at home at the World’s Fair. For art and
architectural ornamentation, he and Burnham called on a long
list of exposition colleagues. Daniel Chester French sculpted
“Wisconsin,” the figure on top of the dome. It’s essentially
a scaled-down version of French’s 60-foot statue of “The
Republic,” which stood watch over the fair.

The Columbian Exposition also inspired the City Beautiful
Movement, which had a direct influence on our Capitol
and its surrounding “Capitol Park.” The fair was a planned
neoclassical community spread over 600 acres. The style was –
and is – widely copied. Burnham and the Wisconsin Capitol
Commission didn’t look far for the designer of a new building.
Plans were solicited from five leading architectural firms, and

The second Capitol was torn down as the third went up.
Construction began in 1907. It was completed in sections.
Though there is no official opening date for the building,
July 1, 1917, may be viewed as its birthday. That was when
records identify its status changing from “construction”
to “maintenance.”
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The building’s footprint and shape were fixed by the
Legislature in 1905. There are 2,500 tons of steel in the
76-foot diameter dome. Each wing is 125 feet wide and
187 feet long. From the end of one wing to the other is
434 feet. When the building opened it had 1,500 doors,
three keys for each, and a full-time locksmith.
“I have more trouble with the state senators than anyone else
when it comes to lost keys,” locksmith William Henwood told
The Milwaukee Journal in 1923.
Though most of us enter at street level, “the formal approaches
and entrances” are on the ends of the four avenues, according
to a state history of the project. Those are the second-level
entries atop broad staircases. The stairs lead to interior
“pavilions,” each capped with a small dome. Continuing inside,
visitors experience an expansive view of the rotunda, granting a
sense of arrival.
White granite from the exterior was sourced from Vermont
and marble was used extensively on the interior.
The Capitol included engineering novelties of the time, such
as “wires for telephones and telegraph.” Outlets for air intake
were hidden in pedestals for exterior statuary placed around
the dome. The basement contained a refrigerating plant,
which provided ice water from a deep well on the property to
drinking fountains. The building had 168 clocks, all running in
unison with a master clock.
The Capitol Commission had initially planned on
expenditures of only 40 cents per square foot. That initial
budget was insufficient, and would have “necessitated the use
of brick or limestone for the outside finish of the walls.”
Separate appropriations were passed. In the end, $476,000 was
spent just on art. Another $496,000 went toward part of the
Capitol
that’s invisible to most visitors – the Capitol Heat and
League
Ad 2017
Power Plant was planned and budgeted as part of the building.

PAA
Kevin Brunner







A system of tunnels connects it to the Capitol 2,600 feet to the
west. Its designer was Lew F. Porter, secretary of the Capitol
Commission.
The final total cost was more than $7.2 million. From 1988
to 2002, more than $158 million was spent on an exhaustive
renovation and restoration. Besides rediscovering extensive
stenciling, original furniture was collected and designed by
Post’s firm.
By contrast, the first Capitol in Madison cost $60,000. There
are two known photos of it.
A little more of the second Capitol survives: Genius of
Wisconsin, a sculpture that stood in its rotunda, and a replica
of Forward, at the head of State Street. One of its architects
may also survive, in a fashion; the ghost of August Kutzbock is
said to haunt Picnic Point, where he purposefully walked into
Lake Mendota to drown.
George Post died four years before today’s Capitol opened.
Daniel Burnham died a year later. But he left us a living legacy.
“Make big plans,” Burnham once said. “Aim high in hope and
work, remembering that a noble, logical diagram once recorded
will not die, but, long after we are gone, be a living thing,
asserting itself with ever-growing insistence.”
About the author:

Jay Rath is a Madison-based writer and cartoonist. He served
on staff at The Onion and has contibuted to MAD magazine.
A playwright and author, he’s also a senior contributor to
Isthmus, Madison’s newsweekly. For more information on the
Capitol’s history see the Wisconsin Historical Society website
at http://bit.ly/WHSCapitol

Recruitment Services
public-administration.com
paassoc@northnet.net
Interim Administration
920.235.0279
Compensation Plans
Fire and Emergency Services Studies
Strategic Planning/Organizational Audits
Stephen Hintz

William Frueh

Denise Frueh

PUBLIC ADMINISTRATION ASSOCIATES, LLC

Nielsen Madsen + Barber
CIVIL ENGINEERS AND LAND SURVEYORS
Municipal / Transportation / Land Surveying
Airports / Planning / Construction Management
Racine, Wisconsin ■ (262) 634-5588 ■ www.nmbsc.net

18

The Municipality | December 2017

TOGETHER
WE BUILD
WISCONSIN
We provide low, fixed interest rate
mortgages to help more people
become homeowners.
We offer favorable rates and
terms to construct, rehabilitate
and preserve affordable
rental housing.
We support economic development
with financing that puts more
capital directly into businesses.
To learn how WHEDA can help your
community grow, visit wheda.com.

WISCONSIN HOUSING AND
ECONOMIC DEVELOPMENT AUTHORITY
800.334.6873 n www.wheda.com

The Municipality | December 2017

19

Legal

Agenda Control and
Presiding Officers*
Daniel M. Olson, Assistant Legal Counsel, League of Wisconsin Municipalities

Introduction

Although agendas are not required
by any state law, many governmental
bodies, by custom or procedural rule, use
them. They serve important practical
purposes by providing a structure that
facilitates efficient and effective use of
meeting time and curtails unproductive
distractions by individual members of
an assembly.
Agendas are the most common method
local government bodies use to satisfy
the subject matter and other notice
requirements of the Wisconsin Open
Meetings Law. This is probably the most
important purpose served by an agenda.
When agendas are used to provide the
legally required Open Meetings Law
subject matter notice, if a subject is not
on the agenda, then the body cannot
discuss or act on it.
An essential component of a healthy
democracy is the opportunity to speak
freely. If reasonable but different
viewpoints are stifled or debatable
subjects are shunned, our democracy
suffers. Reflecting on the importance of
the opportunity to speak in a democracy,
Voltaire said more than 200 years ago “I
may not agree with what you say, but I
will fight to the death for your right to
say it.”
A government strategy or process that
prevents open discussion and debate is
anti-democratic and encourages conflict
or dysfunction. These are risks associated
with agendas and, especially, agenda
control.
20

The agenda control threat to local
democracy and civil discussion arises
when a mayor, village president, or
other presiding officer seeks to assert
dominance over the agenda of a
governmental body, deny agenda access
to a particular member of a body, or
keep certain subjects off of an agenda
unilaterally without the assent of a
majority of the body. Inevitably, this
circumstance raises questions about
presiding officer power to set or control
an agenda.
In Governing Bodies 292, the League
responded to this issue and concluded
that a mayor’s status as presiding officer
does not confer any power to determine
rules of procedure. Interestingly, a
contrary conclusion, without reference
to the earlier opinion, was reached in
Governing Bodies 311. Given this
inconsistency, the regularity of the
issue and the importance of it to local
democracy, this comment considers it
in more detail than either of these legal
opinions with a focus on the agenda
control power of mayors and village
presidents under state law, commonly
employed rules of parliamentary
procedure, and delegation of agenda
control by local ordinance or rule.
Does State Law Grant a Mayor
or Village President Authority to
Set a City Council or Village
Board Agenda?

There is no state law that explicitly
grants a mayor or village president power
to set the agenda of their respective
governing body. Accordingly, the next
The Municipality | December 2017

question is whether such power might be
inferred from some statutory authority,
which is precisely what was suggested in
the Governing Bodies 311 opinion.
Governing Bodies 311 addressed
whether a mayor can control what is
put on the agenda for common council
meetings. It concluded that a common
council’s authority under Wis. Stat
62.11(3)(e) to “determine the rules of
its procedure” does encompass “the
method of setting the agenda.” However,
it further stated that in the absence of a
common council rule, “the mayor very
likely would have the power to set the
agenda.” The opinion writer reached this
conclusion “because the mayor is the
presiding officer of the council,
sec. 62.09(8)(b), and the mayor has
the duty, under the open meeting law,
sec. 19.84(1)(b) and (2), to give notice
of the subject, time and place of the
meeting.” The opinion did not provide
any analysis of either statute.
Governing Bodies 311 rightly noted a
mayor’s statutory presiding officer and
open meetings law notice powers in
response to the question asked. They are
the only state laws that reasonably invite
examination for implied mayoral agenda
control authority. However, a close
analysis of the presiding officer statutes
for mayors and village presidents as well
as the notice duties imposed on them by
the open meetings law shows that they
do not grant mayors or village presidents
any authority to set the agenda for a city
council or village board.
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Presiding Officer Statutes

Section 62.09(8)(b) of the Wisconsin
Statutes provides that “When present the
mayor shall preside at the meetings of the
council.” [Emphasis added.] Similarly,
section 61.24 states that “The village
president shall preside at all meetings
of the board.” [Emphasis added.] And,
section 61.32 further states that “The
president shall preside at all meetings of
the village board when present.” [Emphasis
added.] Accordingly, the power to preside
is plainly stated as a power exercised by a
mayor or village president “when present”
and “at” a meeting of their respective
governing body.
The term “present” is defined as “being
with one or others or in the specified
or understood place: to be present at
a wedding.” [Emphasis in original.]1
Therefore, the phrase “when present”
means that the presiding officer power
of mayors and village presidents exists
only when they are with the city council
or village board in meeting. The power
does not exist in any non-meeting
circumstance, such as pre-meeting
agenda development.

meeting and secs. 62.09(8)(b), 61.24, and
61.32 do not grant any power to mayors
or village presidents over pre-meeting
activities such as agenda development or
access. Therefore, the presiding officer
statutes do not provide any support for
the contrary conclusion suggested in
Governing Bodies 311.
The conclusion that secs. 61.34 and
62.09(8)(b) do not grant mayors and
village presidents power to set the
agendas of their respective bodies outside
of a meeting is also consistent with a
common understanding of presiding
officer duties. In Robert’s Rules of Order,
Newly Revised (10th ed.) (RONR), a set
of procedural rules that have been widely
adopted by Wisconsin city councils and
village boards, the duties of a presiding
officer are listed as follows:

1) to open the meeting at the appointed
time, by taking the chair and calling the
meeting to order, having ascertained that
a quorum is present; 2) to announce in
proper sequence the business that comes
before the assembly or becomes in order
in accordance with the prescribed order
of business, agenda, or program, and with
existing orders of the day; 3) to recognize
The meaning of “at” supports this
conclusion. The word “at” is a preposition members who are entitled to the floor; 4)
to state and to put to vote all questions
that, among other uses, is “(used to
that legitimately come before the assembly
indicate presence or location): at home,
2
as motions or that otherwise arise in the
at hand.” [Emphasis in original.] Thus,
course of proceedings (except questions
the meaning of “at” also indicates that
that relate to the presiding officer himself
presiding officer authority vested in
in the manner noted below), and to
mayors and village presidents by state
announce the result of each vote; or, if
law requires a concurrent presence with
their city council or village board for the a motion that is not in order is made,
to rule it out of order; 5) to protect the
exercise of the power.
assembly from obviously frivolous or
The plain language of secs. 62.09(8)(b)
dilatory motions by refusing to recognize
and 61.34 establish that the statutory
them; 6) to enforce the rules relating
authority granted to mayors and village
to debate and those relating to order
presidents by the legislature to “preside”
and decorum within the assembly; 7) to
is a power that exists only during a
expedite business in every way compatible
meeting of a city council or village board. with the rights of members; 8) to decide
It is authority confined to the period
all questions of order, subject to appeal
during which the body is conducting a
– unless, when in doubt, the presiding

officer prefers initially to submit such a
question to the assembly for decision; 9) to
respond to inquiries of members relating
to parliamentary procedure or factual
information bearing on the business of the
assembly; 10) to authenticate, by his or
her signature, when necessary, all the acts,
orders, and proceedings of the assembly;
11) to declare the meeting adjourned
when the assembly so votes or – where
applicable – at the time prescribed in the
program, or at any time in the event of a
sudden emergency affecting the safety of
those present.3
Notably, all of these duties concern
matters during a meeting. None of the
duties refer to or suggest any presiding
officer authority outside of a meeting of
the assembly. Therefore, like the plain
language of secs. 62.09(8)(b), 61.24,
and 61.32, the common understanding
of presiding officer authority does not
include any power to control the agenda
of an assembly outside of a meeting at
which he/she presides.
Open Meetings Law Notice Authority

The State of Wisconsin recognizes the
importance of having a public informed
about governmental affairs. Accordingly,
the legislature declared in the Wisconsin
Open Meetings Law that:
In recognition of the fact that a
representative government of the
American type is dependent upon an
informed electorate, it is declared to be
the policy of this state that the public is
entitled to the fullest and most complete
information regarding the affairs of
government as is compatible with the
conduct of governmental business.4
To implement this policy, the law
imposes two basic requirements. First,
every meeting of a governmental body
must be preceded by public notice
as provided in Wis. Stat. sec. 19.84.5
Second, all business must be conducted
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in open session unless an exemption to
the open session requirement applies.6
The law gives the “chief presiding officer
of a governmental body or such person’s
designee” responsibility and authority
for providing the public notice the law
requires.7 In Governing Bodies 311, the
opinion cited this duty in support of the
conclusion that a mayor has power to
set the agenda of a city council in the
absence of a contrary ordinance or rule.

also consistent with legislative intent.
As noted, the legislature enacted the
open meetings law to further the
public’s right to information about its
government.13 The law does not even
require that a governmental body use

▶ p.24

The open meetings law specifies that the
meeting notice provided by the presiding
officer “shall set forth the time, date,
place and subject matter of the meeting,
including that intended for consideration
at any contemplated closed session,
in such form as is reasonably likely to
apprise members of the public and the
news media thereof.”8 The issue then
is whether the duty to “set forth the . . .
subject matter” of a meeting includes the
power to set the agenda.
The phrase “set forth” is defined as “to
give account of; state; describe.”9 In
contrast, the term “set” is defined as
“to determine or fix definitely” or “to
establish for others to follow.”10 Thus,
the plain language of the open meetings
law only vests a presiding officer with
authority to describe an agenda, not
establish one.
Interpreting the phrase “set forth” to not
grant agenda setting power to a presiding
officer is consistent with the context of
the language. The duty to “set forth” the
“subject matter” of meeting is stated in
relation to the “form” of the notice.11
This duty obligates the presiding officer
to provide “subject matter” notice that
is sufficiently specific to inform the
public.12 Therefore, the context of the
phrase “set forth” links it to specificity of
the agenda, not control of it.
The plain language interpretation that
the open meetings law notice duty does
not vest any power to set the agenda is
22

an agenda.14 Accordingly, the law does
not state or reasonably imply in any
provision that a purpose of the law is the
allocation of agenda power in municipal
government or the control of subject
matter discussed at a city council or
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village board meeting. Instead, the stated
policy of the law is to make sure that
the public knows what these and other
governmental bodies intend to discuss.
Thus, the open meetings law does not
reflect any legislative intent to address,
and is therefore not concerned with, who
has power to control the agenda of a city
council or village board.15

The first method under Robert’s is to
introduce a matter under the “New
Business” portion of the standard order
of business described in the rules. The
method is described as follows:

Robert’s sets forth a fairly detailed list
of duties to be performed by presiding
officers, which have been mentioned.16
None of the listed duties even remotely
suggest any presiding officer authority to
set the agenda for the assembly. In fact,
the rules provide two methods for agenda
development that demonstrate agenda
control belongs to the assembly or body,
not its presiding officer.

agenda during a meeting by introducing
the item for discussion under the “New
Business” heading.

After unfinished business and general
orders have been disposed of, the chair
asks, “Is there any new business?”
Members can then introduce new items
of business or can move to take from the
Does Robert’s Rules Grant a Mayor
table any matter that is on the table, in
or Village President Authority to
the order in which they are able to obtain
Set a City Council or Village Board
the floor when no question is pending, as
Agenda?
explained in 3 and 4. So long as members
Many Wisconsin city and village
are reasonably prompt in claiming
governing bodies have adopted Robert’s
the floor, the chair cannot prevent the
Rules of Order to guide their meetings.
Accordingly, in the absence of some other making of legitimate motions or deprive
members of the right to introduce
explicit rule, it might be asked whether
legitimate business, by hurrying through
these rules vest a presiding officer with
the proceedings.17
control over the agenda of a city council
or village board that has adopted Robert’s Thus, under Robert’s, every member of a
Rules of Order. The answer is no.
body has authority to add an item to the

24

However, introducing a matter for
discussion at a meeting of a city council,
village board, or any other Wisconsin
governmental body under a generic
“New Business” agenda item is contrary
to the Wisconsin Open Meetings Law
since such subject matter designations,
by themselves, do not satisfy the
specificity requirements of the law.18
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Accordingly, although allowed under
Robert’s, this method cannot be used
in the manner described in the rules
at any meeting of a local government
body since it is contrary to higher legal
authority. Nonetheless, it does illustrate
that Robert’s Rules do not vest agenda
authority in the presiding officer.
The second method for developing an
agenda under Robert’s is the use of orders
or orders of the day. An order of the day
“is a particular subject, question, or item
of business that is set in advance to be
taken up during a given session, day, or
meeting, or at a given hour, provided
that no business having precedence over
it interferes.”19 Orders of the day can be
special orders or general orders.20 Special
orders are those that “are made with the
stipulation that any rules interfering
with its consideration at the specified
time shall be suspended” subject to some
exceptions21. Orders adopted without
such stipulations are general orders.22
Notably, a special order motion requires
a two-thirds vote in favor for adoption.23
A general order motion is approved by a
simple majority.24
Robert’s indicates that a special
order or general order motion can be
introduced whenever business of its
class or new business is in order and
nothing is pending.25 However, like the
first method, unless a meeting notice

▶ p.25
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includes a subject heading indicating
that the body will be considering
motions for special or general orders,
and the proposed orders are sufficiently
identified, this Robert’s procedure also
appears to present notice problems under
the open meetings law due to lack of
specificity. But, like the first method,
the use of special or general orders for
agenda development expressly provided
in Robert’s demonstrates again that,
under those rules, the authority to set
the agenda belongs to the body, not the
presiding officer.
Can a City Council or Village Board
Grant Its Mayor or Village President
Authority to Set a City Council or
Village Board Agenda?

Given the constraints on agenda
development under Robert’s Rules
imposed by the Wisconsin Open
Meetings Law and that neither state
law nor Robert’s vests a presiding officer
with authority to set an agenda, a city
council or village board might consider
a local ordinance or rule establishing an
agenda setting procedure. The ordinance
or rule might reflect the Robert’s New
Business method and allow any member
of a city council or village board to add a
new business item to an agenda subject
to a filing deadline and a reintroduction
constraint (i.e., no reintroduction of
same or similar item within 30 or 60
days). A rule or ordinance might reflect
the Robert’s “order” method for agenda
development and allow any member of
a body to file a proposed order subject
to the same kinds of limits imposed
on New Business, which would then
be subject to a vote of the whole body
before placement on a future agenda
for full consideration and debate.
Some consideration might also even
be given to an ordinance or rule simply
granting the mayor or village president
agenda control, which necessitates some
reflection on the rule-making authority

of city councils and village boards and
other relevant legal rules.

agenda control to their mayor or village
president.

The McQuillin treatise on municipal
corporations states:

Whenever a city council or village
board considers a delegation of power,
delegation of powers principles must be
considered. One oft-cited rule is that a
legislative body, such as a city council
or village board, may not delegate any
of its legislative powers without explicit
authorization from the legislature.27

The charter or a statute applicable may
prescribe rules for the government of
the proceedings of councils, municipal
boards, etc., and oftentimes the organic
law provides that the council or
representative body may adopt its own
rules of action. The council may abolish,
suspend, modify or waive its own rules.26
Wisconsin law expressly follows this
general rule for cities. Section 62.11
establishes minimal guidelines for time
and openness of meetings, quorum and
voting. For all other procedures,
sub. (3)(e) provides: “The council shall
in all other respects determine the rules
of its procedure.”
Like sec. 62.11, sec. 61.32 establishes
some basic procedural rules for village
board meetings. However, while
sec. 61.32 implies some authority to
adopt village board bylaws, there is
no express provision comparable to
sec. 62.11(3)(e) in the general charter
law for villages. Nonetheless, the broad
general grant of powers to villages set
forth in sec. 61.34(1) unquestionably
gives village boards the power to establish
procedural rules not already provided
by statute.
As to sec. 62.11(3)(e), League counsel
stated in Governing Bodies 292: “Absent
any explanatory language to the contrary,
this broad grant of authority reasonably
confers on the council the power to
determine all rules for procedure in
setting an agenda.” There is no reason
why the same conclusion should not be
made as to village boards. Accordingly,
the more significant agenda rule-making
issue is what limits there might be
on the use of rule-making power by a
city council or village board to adopt
an ordinance or rule that delegates

Legislative power is defined as:
The lawmaking powers of a legislative
body, whose functions include the power
to make, alter, amend and repeal laws.28
Thus, legislative power is the power to
promulgate a law.
There is no reasonable question that
an ordinance or rule adopted by a city
council or village board is a law with legal
binding force. Therefore, an ordinance or
rule that delegates power to control the
agenda of a city council or village board
to the mayor or village president, is an
exercise of legislative power.
None of the foregoing provisions that
authorize city councils or village boards
to establish local laws that govern the
procedures for such bodies expressly
authorize the delegation of this power
to a mayor, village president, or anyone
else. Accordingly, a city or village
ordinance or law that grants a mayor
or village president agenda control
power by such authority cannot delegate
legislative power.
The Village of Little Chute v. Van Camp29
case provides a useful illustration of an
impermissible delegation of legislative
power. It involved a local ordinance
which stated:
All saloons in said village shall be closed
at 11 o’clock p.m. each day and remain
closed until 5 o’clock on the following
morning, unless by special permission of
the president.

▶ p.26
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After a trial court found Van Camp, a
village resident, guilty of violating the
ordinance, he challenged the conviction
on the grounds that the ordinance
improperly delegated legislative power to
the village president. The appellate court
agreed with Van Camp and stated:
In the present case the ordinance by
its terms gives power to the president
to decide arbitrarily and in the exercise
of his own discretion when a saloon
shall close. This is an attempt to rest
legislative discretion in him, and cannot
be sustained.
The legislative discretion vested in the
village president by the Little Chute
ordinance followed from the lack of an
identifiable standard for the exercise
of the “special permission” power of
the village president.30 This omission

meant the exercise of legislative power
by the Little Chute village board was
incomplete and granted the village
president the legislative authority to
determine the purpose or policy to be
achieved by the law. It granted the village
president power to make law.

no consideration, even if supported
by a majority of the membership. In
effect, such discretion could be used to
completely control the exercise of all of
legislative powers of a city council or
village board.

The particular limitations that might
An ordinance or rule that grants a mayor be imposed by a city council or village
board on any agenda authority it grants
or village president power to set the city
to a mayor or village president are
council or village board agenda is also
too numerous to detail in this general
an incomplete exercise of legislative
power. Such an ordinance or rule, like the review of agenda control. Moreover, any
limitations will undoubtedly reflect the
ordinance adopted by the Little Chute
unique preferences in each municipality.
village board, would impermissibly vest
However, the effectiveness of the
the mayor or village president with
limitations imposed by the ordinance
legislative discretion to determine what
or rule can be considered in relation to
purpose or policy the agenda ordinance
a basic question: Does the ordinance or
or rule should serve. This discretion
would allow the policy preferences of the rule grant the mayor/village president
mayor/village president to be considered discretionary authority to determine
the subject matter of the city council or
and those he/she opposes to receive

▶ p.27
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village board agenda? If the answer is
yes, the ordinance or rule has transferred
legislative discretion to the mayor/
village president and is an impermissible
delegation of legislative power.

substantial control over the exercise of
local government power.

While neither state law nor Robert’s
Rules grant the presiding officer of
a Wisconsin governmental body any
authority to set the agenda for the body,
Conclusion
a city council or village board, pursuant
Although not required by the open
meetings law, a good agenda can produce to its authority to establish rules of
procedure, including rules for
the specificity the law requires. And, a
developing an agenda, might vest some
well-planned agenda will also facilitate
agenda-setting power in the mayor or
the efficient conduct of business by
keeping the body on track and preventing village president. However, the delegation
of such agenda authority must not violate
grandstanding or other unhelpful
legal rules that prohibit the delegation
conduct by members.
of legislative power. Accordingly, an
The widespread use of agendas in cities
ordinance or rule delegating agenda
and villages means agenda control is an
authority to a mayor or village president
important issue in these communities.
may not grant any discretionary authority
Whoever holds the power to determine
to determine the subject matter of
the items on an agenda, can exert
the agenda.31
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Frequently

Questions

Asked

Elections FAQ 4
How soon after a local official has
been elected may citizens petition
for the official’s recall?
Under Wis. Stat. sec. 9.10, electors
may petition for the recall of municipal
elected officials.
A recall petition may not be filed with
the municipal clerk before one year has
elapsed in the targeted official’s term
of office. Wis. Stat. sec. 9.10(2)(s).
The petitioner must file a registration
statement before filing a petition. Wis.
Stat. sec. 9.10(2)(d). The recall petition
must be filed with the municipal clerk
within 60 days after registration. Wis.
Stat. sec. 9.10(2)(d).
Unless no statistics are available to
calculate the number of required
signatures on a recall petition, the recall
petition must be signed by electors equal
to at least 25 percent of the vote cast for
the office of governor at the last election
within the same district or territory
as that of the officeholder targeted for
recall. Wis. Stat. sec. 9.10(1)(b).
Elections FAQ 9
Must a village or city hold a
referendum election on an issue
merely because a resident or
group of residents requests one by
petition?
No. The instances in which a resident or
resident group may compel a governing
body to hold a referendum election using
a petition or otherwise are limited to
28

those circumstances specified by state
law or local ordinance. For example,
state law requires that a referendum be
held in some annexation actions if a
sufficient number of qualified petitioners
file a referendum petition. Wis. Stat. sec.
66.021(5)(c). Likewise, a referendum
would result from a proper petition for
direct legislation (see Elections 593
for an in-depth discussion of direct
legislation petitions) and the governing
body failure or refusal to adopt the
proposed ordinance or resolution. Wis.
Stat. sec. 9.20(4). However, in the
absence of a specific statute such as
these or a local ordinance, a governing
body has no legal obligation to hold a
referendum election on an issue solely
because the demand is made by petition
from one or more residents.
Elections FAQ 13
What is “direct legislation” and
what are its limits?
Direct legislation is a process that
authorizes citizens in cities and villages to
draft and submit a proposed ordinance or
resolution to the governing body of the
community for adoption or submission
to the general electorate for adoption or
rejection. Importantly, direct legislation
authority “is a creature of statute and its
use must comport with the requirements
established by the legislature.” Heitman
v. City of Mauston Common Council, 226
Wis. 2d 542, 547, 595 N.W.2d 450
(Ct. App. 1999) (citing Landt v. City of
Wisconsin Dells, 30 Wis. 2d 470, 478-79,
141 N.W.2d 245 (1966)).
A petition for direct legislation must
be signed by “[a] number of electors
equal to at least 15 percent of the votes
cast for governor at the last general
election in their city or village.” Wis.
Stat. sec. 9.20(1). Upon certification as to
sufficiency and form by the city or village
clerk, “[t]he common council or village
board shall, without alteration, either pass
the ordinance or resolution within 30
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days following the date of the clerk’s final
certificate, or submit it to the electors
at the next spring or general election.”
Wis. Stat. sec. 9.20(4). If adopted by the
council or board or by the voters in the
election, the ordinance cannot be vetoed,
nor can it be repealed or amended for a
period of two years, except by a vote of
the electors. Wis. Stat. sec. 9.20(8).
Open Meetings Law FAQ 11
Do the open meetings law
exceptions for closed sessions in
Wis. Stat. sec. 19.85 compel the use
of a closed session?
No. The authorizations for closed
sessions set forth in
Wis. Stat. sec. 19.85 merely permit
closed sessions in the specified
circumstances. None of the
authorizations require a closed session.
However, the closed session exceptions
encompass some subject areas that
implicate other legal duties. These
non-open meeting law duties can
prohibit public disclosure and
discussion of certain information (e.g.,
confidentiality of health care records).
Open Meetings Law FAQ 13
How specific does an agenda item
have to be to satisfy the open
meetings law notice requirement?
Wisconsin’s open meeting law provides
that “the public is entitled to the
fullest and most complete information
regarding the affairs of government
as is compatible with the conduct of
governmental business.” Wis. Stat. sec.
19.81(1). To that end, the law requires
that all meetings of governmental bodies
be preceded by public notice. The notice
must set forth the time, date, place and
subject matter of the meeting “in such
form as is reasonably likely to apprise
members of the public and the news
media thereof.” Wis. Stat. secs. 19.84(1)
and (2).
▶ p.29
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In State ex rel. Buswell v. Tomah Area
School District, 2007 WI 71, 301 Wis.
2d 178, 732 N.W.2d 804, overruling
State ex rel. H.D. Enterprises v. City of
Stoughton, 230 Wis. 2d 480, 602 N.W.2d
72 (Ct. App. 1999), the Wisconsin
Supreme Court held that notice of an
agenda item must be reasonably specific
and that reasonably specific notice will
depend on the particular circumstances
associated with the item and other
considerations including:

United States Postal Service
2017 Statement of Ownership,
Management and Circulation

1. The burden of providing more
detailed notice. The public official
must consider the amount of time
and effort required to assess what
information should be included in
the notice, keeping in mind that the
demands of specificity should not
“thwart the efficient administration of
governmental business.”
2. The public interest in the subject
matter. The public official must
consider the number of interested
citizens and the intensity of the
interest. The greater the public
interest, the greater specificity
required.
3. The public ability to anticipate the
subject matter. If the item involves a
“novel” or non-routine matter that the
public is unlikely to anticipate under
more general agenda language, then
greater specificity is required.
All three of the above considerations
require a case-by-case analysis based on
what the public officer preparing the
meeting notice knows, or reasonably
should know, at the time the notice is
provided. Accordingly, the presence of a
large crowd at a meeting that the official
did not know would be present or did
not have any reasonable basis to believe
would be present will not determine
compliance or noncompliance with the
open meetings law notice requirement
under the Buswell standard.
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Legal Captions
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Comment reviews possible sources of authority for agenda control
by mayors, village presidents or other presiding officers of local
government bodies and concludes: 1)the Wisconsin Open Meetings
Law requirement that the presiding officer or designee thereof
provide notice of a governmental body meeting, Wis. Stat. sec.
19.84(1)(b), does not vest the presiding officer or the designee with
power to set the agenda of the body because the plain meaning of
the statute only empowers the presiding officer/designee to describe
the agenda, not set it; 2) the statutory provisions designating mayors
and village presidents as a presiding officer of the city council and
village board respectively, Wis. Stat. secs. 62.09(8)(b), 61.24, 61.32
do not give either official authority to set the agenda for their city
council or village board because the plain language of the provisions
only grant authority to act during a meeting of the body; 3) Roberts
Rules of Order Newly Revised (10th ed.) do not vest a presiding
officer with power to set the agenda for a body or assembly since
the rules do not explicitly or implicitly direct such activity by a
presiding officer and they specifically provide at least two methods
for the body and its members to determine the agenda, and; 4) a city
council or village board may grant some agenda control authority
respectively to a mayor or village president but may not give such
officer discretionary authority to determine the subject matter of a
city council or village board agenda because such action would be an
impermissible delegation of legislative power.
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TRANSITIONS

CHANGES

News/Updates/Training

ALDERPERSON, Ripon
Jon Splitt

POLICE CHIEF, Alma
Kevin Glander

TRUSTEE, Rio
Nancy Wescott

CLERK-TREASURER, Walworth
Sabrina Waswo

STREET SUPERINTENDENT, Baraboo
Tony Gilman

VILLAGE MANAGER, Shorewood
Rebecca Ewald

Tim Hanna, Mayor of Appleton, was elected as the next president of the League at our 119th annual
conference. Mayor Hanna will serve through October 2018.
“I’m honored to be chosen as the next president of the League, to continue the great work the League
has done for our cities and villages for years,” said Hanna. “It is critical that our leadership in Madison is
listening to the concerns of our municipalities and gives us the flexibility to find solutions to our problems
rather than waiting for the state to solve them.”
The League thanks George Peterson, President, Village of Rothschild for his service as president of the
League during the past year.

Please send changes, corrections, or additions to Robin Powers at rpowers@lwm-info.org, fax (608) 267-0645
or mail to the League at 131 West Wilson Street, Suite 505, Madison, WI 53703

Save These Dates
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TBD

TBD
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Wisconsin Dells

Municipal Assessors Institute
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Green Bay

Plumbing Inspectors Institute

September 19–21

Stevens Point

Engineering & Public Works Institute

October 24–26

Wisconsin Dells

League Annual Conference

October 24–26

Wisconsin Dells

Police & Fire Commission Workshop

November (TBD)

TBD

Register online @ www.lwm-info.org
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$15.00

5.5%WI State & Dane Co. Sales Tax if not tax exempt
Tax Exempt ID Number___________________________________________________________

TOTAL DUE

Name__________________________________________________________ Title____________________________________
Street Address:_________________________________________________________________________________________
Municipality____________________________________________________State________Zip code__________________
Phone number_______________________________________email______________________________________________
□I am paying by CHECK. (Make check payable to League of Wisconsin Municipalities)
□I am paying by Credit Card

□ Visa

□MasterCard

Card Number____________________________________________________________________________
Expiration Date________________________Security Code (back of card)__________________
Signature________________________________________________________________________________
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Happy Holiday Wishes!

Baird’s Public Finance team is thankful for our strong partnerships with
our clients and wishes all of you the most joyous of holiday seasons.
Bradley D. Viegut
Justin A. Fischer
Brian C. Ruechel
Amy L. Young
Rebekah L. Freitag
Emily A. Timmerman
800-792-2473, ext. 3827
rwbaird.com/publicfinance

Private Wealth Management

Capital Markets – Investment Banking

Private Equity
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