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DIRECTOR’S COLUMN

CAN THE LEAGUE ASK YOU FOR A FAVOR?
January of an odd-numbered year is
my favorite time. It’s when the newest
Wisconsin Legislature is sworn
in and begins work on the state’s
budget and other business. I’ve been
working with legislators for 30 years
now but it never gets old. Each new
session brings a sense of challenge
and optimism to me and to many of
the people who have to work “the
process” of representative democracy.
With each new session, there is a crop of starry-eyed, and justa-wee-bit idealistic new legislators who keep things new, along
with the perennial challenge of too many needs and too little
money. The mix of new and old is dynamic and exciting.
But one thing hasn’t changed. That’s the impact that you and
other constituents have on legislators. It is a fundamental
truth that squeaky wheels get greased. People who show up
are counted. People who speak up get listened to. For good
and bad, high moral purposes and low, in a representative
democracy, lawmakers listen to the people they represent.
You’re in government; you know what I’m talking about. So
speak up!
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I call on every city and village elected official to get in the
game this year. Commit to making at least one contact with
your legislator to support the League’s legislative agenda (see
Curt Witynski’s article beginning on page 7). As a council or
board, invite your state legislators to a meeting. Host a regional
meeting with lawmakers. Attend the next League Lobby Day
on February 15 (we pay mileage). Let your voice be heard.
We cannot do it without you. The League is nonpartisan;
we aren’t a “power player” in terms of giving big money to
campaigns. We aren’t crusaders for social, political, or business
issues; just pragmatists who make sure the streets are plowed
and the police respond. Your voice is our political power. I
think that’s a lot. (I don’t know of any lawmaker who wants his
village president complaining about him at the coffee shop.)
You have more influence than you realize. But you need to put
it to use.
That’s the League’s request this year. Can we count on you?
Jerry Deschane
Executive Director
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FEATURE ARTICLE

THE MUNICIPAL AGENDA FOR THE 2017-2018
LEGISLATIVE SESSION
By: Curt Witynski, Assistant Director, League of Wisconsin Municipalities
transportation funding system, as recommended by the
2013 Wisconsin Transportation Policy and Finance
Commission Report.
b) S
 upport Governor Walker’s Recommended
State Investment in Local Streets. Support the
Department of Transportation’s 2017-2019 state budget
recommendations increasing funding for cities and villages
under the General Transportation Aids program by
$23 million and increasing Local Road Improvement
Program funding for cities and villages by $8 million.
c) R
 egional Transportation Authorities. Support
enactment of regional transportation authority enabling
legislation.

The League’s Board of Directors has adopted an aggressive
legislative agenda for the 2017-2018 session. The Board
was guided, as always, by the League’s core principles of
strengthening local democracy and preserving and enhancing
local revenue sources. The League’s key legislative priorities for
the session are highlighted below. A copy of the full legislative
agenda is posted on the League’s web site:
http://bit.ly/17-18LeagueAgenda. You can advocate for
your community by sharing a copy of the agenda with your
state legislators.
Preserve and Enhance Local Revenue Sources
1. S
 tate Shared Revenues. As state revenues recover from
the Great Recession, we urge the Legislature to recognize
its partnership with cities and villages, the economic
engines of the state, and increase funding for the shared
revenue program by at least the same percentage that state
general fund revenues have grown over the last biennium.
Historically, the state’s revenue sources have grown at a
faster clip than municipal sources. While municipal revenues
only rose 2.1 percent during 2011-2014, state general fund
revenues increased over the same time period by 8.0 percent,
nearly four times faster.
2. Transportation Funding. The League has three critical
goals relating to transportation funding.
a) Just Fix It. Fix the shortfall in the state’s Transportation
Fund by enacting an adequate, equitable, and sustainable
6 | the Municipality, January 2017

3. Property Taxes. A typical Wisconsin municipality’s largest
revenue source is the property tax, accounting for 57 percent
of a community’s total revenue on average. 70 percent of
the statewide property tax levy is paid by homeowners. It
is imperative that the municipal tax base be preserved and
that we avoid shifting even more of the tax load onto already
overburdened homeowners.
a) Dark Store. Follow Indiana’s lead and enact legislation
closing off the dark store tax strategy. Many big box stores
and other national retail chains use dark store to argue
that their establishments should be valued for property
tax purposes the same as vacant or abandoned stores.
The League seeks a law change clarifying that when
assessors use the comparable sale method of valuation,
they must consider as comparable only those sales within
the same market segment exhibiting a similar highest and
best use rather than similarly sized but vacant properties
in abandoned locations. For more information on this
important issue, visit the Dark Store Resources Page on
the League’s website: http://www.lwm-info.org/1279/
Dark-Store-Tax-Loophole-Resource-Page
b) R
 everse Walgreens Decision. Since the Wisconsin
Supreme Court’s unfortunate decision in Walgreens v.
City of Madison (2008), Walgreens, CVS, and other
national chains have successfully argued in courts and
before Boards of Review around the state that the
assessed value of their properties should be less than half
of the actual sale prices of such properties on the open
market. These stores argue that their actual sale prices
don’t represent market value and the underlying leases
are the wrong tool for determining the property’s value
for property tax purposes. There are over 200 Walgreens
alone in Wisconsin cities and villages. We seek legislation
clarifying that leases are appropriately factored into the
valuation of properties.
continued on page 7
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THE MUNICIPAL AGENDA (CONTINUED)

c) P
 ersonal Property Tax. Over 80% of personal property
is located in cities and villages. Repealing the personal
property tax without holding other property taxpayers
harmless by either having the state make up the
$270 million in lost revenue or providing municipalities
with alternative sources of revenue will result in a large tax
shift to homeowners. The League opposes repealing the
personal property tax without enactment of a plan to avoid
a tax shift.

While municipal revenues only rose
2.1% during 2011-2014, state general fund
revenues increased over the same time period
by 8.0%, nearly four times faster.
d) L
 evy Limit Technical Changes. In 2015, the growth in
the state’s total equalized value from net new construction
was 1.43%. Levy limits this strict are unsustainable and
are negatively impacting the ability of municipalities to
provide the services necessary for economic development
and job growth. The League’s agenda asks the Legislature
to make nine technical changes to levy limits including the
following:
u


Allow
governing bodies in cities and villages under 4,000
in population the option of exceeding levy limits under
the following circumstances: 1) Governing body passes
resolution to exceed levy limits by three quarters vote
following a public hearing; and 2) Citizens have option
of filing a petition for a referendum on the governing
body’s decision within 60 days after the governing body
vote. (This would provide small cities and villages, which
typically have low tax rates and low levies, an option similar
to the one that exists in sec. 66.0602(5) for small towns.)

u


Exempt
public fire protection water utility fees from the
levy reduction requirement imposed by 2013 Act 20 on
certain fire protection fees.

u


Exempt
stormwater utility fees used exclusively for debt
payments from the levy reduction requirement imposed by
2013 Act 20 on stormwater fees.

Strengthen Local Democracy
1. Cell Towers. We support legislation similar to 2015 AB 905
restoring municipal authority to regulate the location of cell
towers within residential neighborhoods.
2. TIF Law Improvements. Pass the following improvements
to the tax incremental financing law recommended by the
Joint Legislative Council last session:

b) R
 emove certain barriers preventing TIDs from sharing
tax increments, including limiting the participation
of certain special purpose districts in tax incremental
district financing, and allowing any type of a TID to be a
recipient of donated tax increments. (2015 SB 52)
3. R
 eplacement of Lead Water Main and Service Laterals.
Make it easier for communities to invest in replacing
underground infrastructure, including lead water service
laterals by:
a) Allowing municipal water utilities to use rate payer
generated revenues to help homeowners pay for replacing
private service lines containing lead.
b) A
 llowing municipal staff and/or utility staff to perform
work on replacing private lead water service laterals.
4. Phosphorus. Create more flexible options for municipalities
to comply with phosphorous water quality standards and
create a state program to help municipalities finance the
cost of compliance. Also, urge the creation of incentives for
farmers to implement best practices for reducing agricultural
run-off into our rivers and lakes.

JOIN US IN ADVOCATING
FOR THE LEAGUE’S
LEGISLATIVE AGENDA
We need your help to advance this agenda. We also need
your help in defeating any legislation introduced this session
seeking to undermine municipal powers. The League’s
strength is in its membership. The only way to preserve local
democracy and our revenue sources is to work together and
speak with a unified voice.
You can advocate for your community by talking with your
legislators about the League’s legislative agenda for the 20172018 session. Join the League’s Lobby Team. Sign up here:
http://bit.ly/LeagueWILobbyTeam
During the session stay informed about activities in the state
capitol through the League’s Legislative Bulletin and the
Capitol Buzz. Subscribe to the Bulletin and the Buzz here:
http://bit.ly/LWMsubscribe

a) Increase from 12% to 15% the maximum amount of a
community’s total equalized value that can be located in
tax incremental finance districts. (2015 SB 55)
the Municipality, January 2017 | 7
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AN INSIDER’S VIEW
By: Jerry Deschane, Executive Director, League of Wisconsin Municipalities
We went to some of our Legislative allies for their perspective
on three questions:
1) During your re-election what did you hear from citizens
about local government?
2) W hat local government topics will you address this
session?
3) W hat advice would you offer local officials when they
interact with Legislators?
We posed these questions to State Senator Rob Cowles of
Green Bay, State Representative Dave Steffen of Howard,
State Representative (and Dodgeville Mayor) Todd Novak, and
State Representative Katrina Shankland of Stevens Point.
Heard at the doors?
Sen. Cowles said people are frustrated with
Washington politics. “People aren’t focused on
local or state government as much as the federal
government.”

Rep. Steffen said constituents who talked about
local government were generally positive. “I
think that shows that we have strong local
leadership and they’re doing their job.”

Rep. Novak didn’t hear from everyday citizens
about local government, but he did hear a lot
from local government officials. “The number
one issue on their minds is adequate funding for
transportation.”
Rep. Shankland got an earful about local
control. “When they finally got off the
subject of the presidential race, there was a
lot of frustration expressed about the state
overreaching and intervening in local affairs.”

continued on page 9
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AN INSIDER’S VIEW (CONTINUED)

Your big local issue?

Dealing with legislators:

Sen. Cowles: “Locals need a better deal on roads, although
I’m not sure the Legislature can solve the whole problem this
session. We also need to look at restoring some local authority
over cell towers and shoreline development.” Cowles will also
focus on restoring funds taken out of the recycling program.
“Fees assessed for one purpose shouldn’t be diverted.”

Sen. Cowles: “Speak as aggressively as possible whenever local
authority is being diminished. Network and stay in touch with
your area’s legislators.”

Rep. Steffen: “There needs to be an adjustment to local
authority over cell tower siting. It will be important for both
sides to be reasonable.”
Rep. Novak: “I would like to see changes to the dark store
problem. Local governments are seeing more and more
lawsuits from businesses seeking lower property tax bills.”
Rep. Shankland: “We need to fix the road budget. I hope we
finally have the political will to do it. I would also like to see
an adjustment in levy limits or shared revenues to support our
police departments.” Shankland pointed out that, despite 10
years of commercial growth, one of her largest communities
has not been able to afford a single additional police officer.

Rep. Steffen: “Don’t give away your most important
communications asset. Use your local newsletters and other
municipal outlets to inform citizens about legislative actions
and to hold legislators accountable.”
Rep. Novak: “You need to establish a personal relationship with
your legislator, no matter what party he or she belongs to. I
listen to my locals more than lobbyists.”
Rep. Shankland: “Don’t just show up when there’s a problem;
build trust. Meet monthly, quarterly at least with your
legislators. Invite them to meetings; hold tours. They need your
help to understand your community.”
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WISCONSIN’S POLITICAL LANDSCAPE FOR THE
2017-2018 LEGISLATIVE SESSION
By: Steve Lyons, Government Affairs, Husch Blackwell
Last November pundits from across the political spectrum
and across the nation scrambled for excuses on why they
miscalculated the election outcomes as badly as they did. In
the weeks leading up to the election only one poll had shown
Donald Trump and Senator Johnson ahead of their challengers.
In Wisconsin the scene was similar. Some of those very same
pundits believed that the Republicans in the Wisconsin State
Senate, which had a majority of 19 (GOP) to 14 (DEM) would
lose a seat or perhaps two. The State Assembly, in which the
Republicans have enjoyed the largest majority since 1959 (63
GOP) and (36 DEM) seemed poised to lose a few seats.
But none of that turned out to be the case.
In the State Senate all even numbered Senate Districts
were up for election for a total of 16 seats. At the end of the
election night, all Republicans had won re-election. However,
the Republicans also won the open seat formerly held by
Senator Gudex (R-Fond du Lac) and beat Senator Julie Lassa
(D-Stevens Point). In a surprise, Senator-Elect Pat Testin beat
Lassa by almost 4,000 votes. The 32nd Senate District race
between Senator Shilling and former Senator Kapanke was
much closer than anticipated.
In the State Assembly the Republicans increased their
majority by one seat. Republican Treig Pronschinske, Mayor
of Mondovi, beat incumbent Chris Danou (D-Trempealeau),
bringing the Republican majority to an astounding 29 seat
differential (64 GOP / 35 DEM).
So how did it happen? A coalition of voters formed that had
never been seen before. Rural America (and rural Wisconsin
for that matter), along with blue collar workers, some in the
trades, Bernie Sanders supporters and others made up this
election cycle’s “silent majority.” It appears that the common
denominator was that all felt that their voice was not being
heard, felt disenfranchised, a sense of not being able to get
ahead, and left out of the American Dream. In Wisconsin, it
is important to note that this new coalition of voters did not
seem to be against or at odds with local officials as many local
referendums passed by significant margins.
So what changes in the State Capitol this session from last
session? Not much actually. In Wisconsin the Republicans
in both the State Senate and State Assembly have re-elected
their leaders. Senate Majority Leader Fitzgerald (R-Juneau)
and Assembly Speaker Robin Vos (R-Rochester) will keep
their posts. On the Democrat side, Assembly Minority Leader
Peter Barca (D-Kenosha) and Senate Minority Leader Jennifer
Shilling (D-La Crosse) also retained their leadership positions.
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Governor Walker will introduce the State Budget
in February of 2017. It is expected that the budget
will have very little new spending for programs
and that the transportation budget will be the most
contentious issue in the budget.
Also worth noting are the appointments to the powerful Joint
Committee on Finance. This will be the third state budget with
State Representative John Nygren (R-Marinette) and State
Senator Alberta Darling (R-River Hills) as Co-Chairs of the
committee. The committee’s makeup remains essentially the
same with the exception of two new Assembly GOP members:
Rep. Mark Born (R-Beaver Dam) and Rep. Mike Rohrkaste
(R-Neenah).
The Legislature will initially focus on passing the 2017-2019
Biennial State Budget.
Governor Walker will introduce the State Budget in February
of 2017. Because the Medicaid program continues to grow, it
is expected that the budget will have very little new spending
for programs. The transportation budget will be the most
contentious issue in the budget. Republicans are divided on
whether and how much to increase revenues for the State’s
Transportation Fund. There are those who feel we should
borrow more to fix Wisconsin roads now. There are those who
believe we should only fix roads we can pay for currently (thus,
leaving several transportation projects on hold for decades to
come) and lastly, those who support new revenue sources to pay
for road projects.
Regardless of the change in landscape, the impact on the
League’s legislative strategy is minimal. The League will
continue to work with its municipal champions from both
political parties, in both houses, and continue to have a strong
dialogue with Governor Walker, the Legislature, and state
agencies regarding our priorities.

About the author:
Steve Lyons is a Government Affairs
Professional at Husch Blackwell with
over 25 years’ experience in the political
arena and has represented the League
of Wisconsin Municipalities for the
last four years. Contact Steve at
Stephen.Lyons@huschblackwell.com
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LEGISLATIVE MUNICIPAL OPPORTUNITIES
AND CHALLENGES
By: Curt Witynski, Assistant Director, League of Wisconsin Municipalities
Opportunities
Going into the 2017-2018 legislative session we foresee
real opportunities to work with the Republican majority on
numerous items beneficial to municipalities, including the
following:
1. C
 losing off the dark store tax strategy. Big box stores and
other national retail chains are using the dark store strategy
to argue that their establishments should be valued for
property tax purposes the same as vacant or abandoned
stores. We are working closely with Rep. Rob Brooks
(R-Saukville) on this issue and anticipate that he will be
introducing a dark store bill sometime in January.
2. R
 eversing the Walgreens Decision. Since the Wisconsin
Supreme Court’s unfortunate decision in Walgreens v. City
of Madison (2008), Walgreens, CVS, and other national
chains have successfully argued in courts and before Boards
of Review around the state that the assessed value of their
properties should be less than half of the actual sale prices
of such properties on the open market. We are working with
Sen. Duey Stroebel (R-Saukville) and Rep. Rob Brooks on
legislation reversing Walgreens that should be introduced
sometime in January.
3. I mproving state investment in local streets. Governor
Walker has publicly said he plans to include in his state
budget proposal an increase in funding for cities and villages
under the General Transportation Aids program of
$23 million and an increase in the Local Road Improvement
Program (LRIP) funding for cities and villages of $8 million.
4. F
 ixing the shortfall in the state’s Transportation Fund.
We support enacting an adequate, equitable, and sustainable
transportation funding system. Assembly Speaker Robin Vos,
Rep. John Nygren (R-Marinette), and other Assembly GOP
leaders have been out front in publicly discussing the need to
address Wisconsin’s transportation funding shortfall. As part
of the Just Fix It coalition, we strongly support their efforts
and look forward to working with them on a
long-term solution.
5. TIF law improvements. We are working with the
Wisconsin Realtors Association and other stakeholders to
pass several changes to the tax incremental financing law
that were recommended by the Legislative Council study
committee on TIF last session, but which failed to pass.
These include increasing from 12 percent to 15 percent, the
amount of a community’s equalized value that can be located
in TIF districts.

6. L
 ocal regulation of cell towers. We are working with Rep.
Scott Allen (R-Waukesha) to introduce legislation similar
to 2015 AB 905, which would restore municipal authority
to regulate the location of cell towers within residential
neighborhoods.
7. O
 ther helpful changes. We are working with several GOP
legislators to introduce the following small, but helpful
changes to state law:
a. A
 llowing cities and villages to publish governing body
meeting minutes on the community’s website.
b. A
 llowing mayors to use email, texting, and other methods
to notify council members of a special meeting of the
common council.
c. M
 aking official bonding requirements that apply to certain
municipal offices permissive rather than mandatory.
d. I ncreasing the competitive bidding threshold from $25,000
to $100,000 for public construction contracts.
continued on page 12

SAVE THE DATE!
League Lobby Day
February 15, 2017
League Lobby Day & Legislative
Luncheon - May 10, 2017
Join the Lobby Team by
signing up online here
http://bit.ly/LeagueWILobbyTeam
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LEGISLATIVE MUNICIPAL OPPORTUNITIES AND CHALLENGES (CONTINUED)

Challenges
In addition to the above opportunities, we expect to face several
challenges this session, including a few preemption proposals
that we have defeated in the past. Municipal officials will need
to work hard again this session to defeat these bills:
1. Legislation repealing the personal property tax on businesses.
We anticipate GOP legislators and business groups will
make a strong push to repeal the personal property tax
without holding other property taxpayers harmless by
increasing state aids to municipalities.

WE NEED YOUR HELP!

2. L
 egislation similar to 2015 AB 573, prohibiting
municipalities from banning short-term home rentals under
30 days. The Assembly Republicans have included this in
their list of policy priorities for the 2017-2018 session.

We need your help to pass the helpful legislation that
legislators will be introducing on our behalf. We also need
your help to block legislation interfering with municipal
powers outlined here. Talk to your legislators about these
opportunities and challenges. Join the League’s lobby team
and help us advocate for municipalities in the state capitol.
Sign up here: http://bit.ly/LeagueWILobbyTeam

3. L
 egislation limiting municipal eminent domain powers.
Rep. Adam Jarchow (R-Balsam Lake) has announced plans
to introduce legislation limiting municipal eminent domain
powers.

During the session stay informed about activities in the state
capitol through the League’s Legislative Bulletin and the
Capitol Buzz. Subscribe to the Bulletin and the Buzz here:
http://bit.ly/LWMsubscribe

4. L
 egislation limiting municipal annexation powers. Once
again the Wisconsin Towns Association will be seeking
legislation limiting municipal powers of annexation.
5. L
 egislation sought by the Wisconsin Towns Association
reducing municipal extraterritorial zoning powers.
6. L
 egislation also sought by the Towns Association that
eliminates the requirement that counties incorporate city and
village master plans into the county’s comprehensive plan.
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ELIMINATING PERSONAL PROPERTY TAX WOULD
SHIFT TAX BURDEN TO HOMEOWNERS
By: Tom Larson, Senior Vice President of Legal and Public Affairs, Wisconsin REALTORS Association

equipment and other items of personal property are not as
well established. Accordingly, the Wisconsin Department of
Revenue (DOR) relies on the owners of personal property to
determine the value based on various depreciation schedules
produced by the DOR and then self-report the value of such
property by completing a “Statement of Personal Property.”
This cumbersome valuation process has been criticized as being
difficult and costly to administer by both property owners and
local assessors. The DOR and local assessors receive frequent
complaints from businesses that have difficulty determining the
value and calculating the taxes owed. In some cases, the costs
of administering the tax is greater than the taxes generated,
especially for many small businesses.
Impact on homeowners

Think homeowners already pay too much in property taxes?
Under a proposal by several business groups and trade
associations to eliminate the personal property tax paid by some
businesses, the average homeowner would pay approximately
$80 more each year in property taxes.
Background
The personal property tax is an annual tax paid by businesses
on certain business items such as furniture, equipment and
machinery. Under the Wisconsin Statutes, the definition of
“personal property” is broad and includes all goods, wares,
merchandise and chattels having real or marketable value. State
law also segregates items of personal property into four separate
categories: (1) furniture, fixtures and equipment; (2) machinery,
tools and patterns; (3) boats and other watercraft; and (4) all
other personal property. However, over the years, the list of
exemptions from the personal property tax has grown, and now
exempts 22 specific categories of personal property and various
items under each category.
One of the problems associated with taxing personal property is
the difficulty in determining the fair market value. Unlike real
estate, active markets for buying and selling used machinery,

Like real property taxes, personal property taxes are part of
the overall tax levy collected by local governments and school
districts to fund local services, infrastructure and schools. Thus,
if the personal property tax was eliminated, local governments
and school districts would need to look elsewhere to make up
the lost tax revenues. Because local governments and schools
have very limited options for generating revenue other than
real and personal property taxes, the elimination of the personal
property tax would shift the resulting tax burden to real
property taxes.
Specifically, personal property taxes make up approximately 3
percent of the total tax revenues in Wisconsin, which amounted
to approximately $270 million in 2013-14, according to a DOR
fiscal estimate. If the personal property tax was eliminated
without identifying another source of revenue, the $270 million
tax burden would shift to the real property tax. Currently,
residential property owners pay 68.2 percent of property
taxes, real and personal, in Wisconsin, while commercial pays
23.1 percent and manufacturing pays 4 percent. Eliminating
the personal property tax would shift the overall property tax
burden even more to homeowners, who would pay 70.3 percent
of the overall taxes while commercial would pay 21.7 percent
and manufacturing would pay 3.2 percent. From a practical
standpoint, the elimination of the personal property tax would
increase property taxes for the average priced home of $147,989
by approximately $80 per year.

continued on page 14
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ELIMINATING PERSONAL PROPERTY TAX WOULD SHIFT TAX BURDEN TO HOMEOWNERS (CONTINUED)

Other considerations

The WRA’s position

In addition to creating a tax shift to homeowners, eliminating
the personal property tax without identifying an alternative
source of revenue would do the following:

The WRA has consistently supported the efforts of lawmakers
to reduce the tax burden for businesses in Wisconsin. The
personal property tax is an onerous tax for businesses and an
administrative headache for those who administer it. However,
eliminating this tax by increasing taxes on homeowners and
other owners of real property is not the answer. If eliminating
the personal property tax is a priority for lawmakers, sources of
revenue other than the property tax should be considered.

u

u

u

u

 orsen Wisconsin’s ranking as one of the highest
W
property-taxed states in the country for homeowners:
Wisconsin is consistently ranked among the worst states in
the country for property taxes. For example, according to a
recent article in USA Today, Wisconsin ranked fourth in the
country with respect to the property taxes as a percentage
of home value1. In comparison, Wisconsin ranks 44th in
combined state and local sales taxes2. By increasing taxes for
homeowners and other owners of real property by
$270 million, Wisconsin’s ranking among the highest
property-taxed states for homeowners will only get worse.
 everse the progress made by the Wisconsin Legislature
R
in recent years to reduce property taxes for homeowners:
During the 2013-14 legislative session, the Wisconsin
Legislature reduced property taxes by $506 million for
homeowners and other owners of real property3, and as a
result, the average homeowner’s property taxes decreased by
approximately $131 last year4. For the first time in decades,
many property owners saw a significant decrease in their
property taxes. Increasing property taxes for homeowners and
other owners of real property by $270 million, thus, would
reverse the significant property tax reforms passed by the
legislature last session.
 liminate important and necessary revenue sources for
E
existing TIF districts: Tax increment financing (TIF)
districts rely on property tax revenues, generated from both
personal and real property, to pay off existing bonds used to
finance infrastructure and other aspects of the TIF district.
Eliminating one of the primary revenue streams, which
are personal property taxes, within the district will make it
more difficult for the TIF district to generate the necessary
revenues to pay off the bonds in a timely manner, which
could further delay the closure of the TIF district.
 iolate Gov. Walker’s property tax pledge: Gov. Walker has
V
made property tax reform one of his top priorities and, in
so doing, has pledged to make property taxes lower in 2018
than they were in 20145. Eliminating the personal property
tax without identifying an alternative revenue source, thus,
would violate Gov. Walker’s pledge by increasing property
taxes for homeowners and other owners of real property by
$270 million.
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Unless the loss of revenue from eliminating the personal
property tax can be addressed without creating a shift onto
homeowners and other owners of real property, the WRA will
oppose efforts to eliminate the personal property tax.
1

www.usatoday.com/story/money/ersonalfinance/2015/03/21/
cheat-sheet-high-property- taxes/24990145

2 The Tax

Foundation’s 2015 study on state and local sales tax
rates. www.taxfoundation.org/article/state-and-local-salestax-rates-2015

3

2013 Wis. Act 46 and 2013 Wis. Act 145.

4 The

Wisconsin Legislative Fiscal Bureau’s memo, “Property
Tax Bill Estimates Under January 2014 Special Session
Proposal,” January 28, 2014, page 2.

5

 ov. Walker’s State of the State Address to the 2015
G
Wisconsin Legislature, January 13, 2015.

Reprinted with permission of the Wisconsin REALTORS®
Association

About the author:
Tom Larson, Senior Vice President of
Legal and Public Affairs, is the chief
lobbyist for the Wisconsin REALTORS®
Association. Mr. Larson began his career
with the WRA in 1996, and oversees the
WRA’s lobbying, political operations and
legal services.
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RENTAL PROPERTY INSPECTION PROGRAM
By: Mark Rohloff, City Manager, City of Oshkosh
adopted, and why it is needed to protect health, safety, and
property values.
Why is inspecting rental housing important? There are
almost 15,000 residential rental units in the city of Oshkosh,
concentrated around the university and central city, and that
number continues to grow. While many landlords do a fantastic
job of maintaining their properties, many do not.

This is an important initiative in Oshkosh,
and the issue has a state-wide effect.

The City of Oshkosh recently adopted a new Residential
Rental Registration and Inspection Program. This is an
important initiative in Oshkosh, and the issue has a statewide
effect. Oshkosh has been growing increasingly concerned
about the conditions in the residential rental units in its more
traditional neighborhoods, where housing was typically built
prior to World War II and modern building codes, something
that is common in communities throughout Wisconsin.
Residential rental units and court action. Initially, Oshkosh
looked to La Crosse’s program which included a residential
rental registration and inspection program and which seemed to
work well in that similar college campus community. In 2015,
both La Crosse and Wausau were challenged regarding their
programs and so the City of Oshkosh decided to await the
outcomes of those lawsuits. Based on the courts’ ruling in the
Cities’ favor, we began drafting a residential rental program
for Oshkosh.
The state legislature and the League get involved. We
began by including local Oshkosh landlord representatives in
studying the residential rental inspection issues in late 2015
focusing on a pilot program around the university area. In
early 2016, the State Legislature took up changes to the state
law, limiting the ability of municipalities to require residential
rental inspections. With the help of the League of Wisconsin
Municipalities, and testimony from mayors and other local
representatives, the state legislature modified the proposed
changes, and permitted a local rental inspection program to
exist, but with state-mandated conditions.
Oshkosh crafted a local ordinance this past summer, based
in compliance with the new state law. I believe that all
municipalities need to understand why this program was

Today, the city inspects rental properties only when someone
files a complaint. Complaint-based systems sometimes do little
to address problems because many people are reluctant to make
complaints, are unaware of what codes require, or they may fear
retaliation from a landlord or neighbor. Consequently, problems
are not fixed, which lengthens the threat to health and safety,
and can make the problems more expensive to fix.
Protecting health and safety: The health and safety of
residents and neighbors is dependent on rental units meeting
codes. Examples of the violations are found at:
http://www.ci.oshkosh.wi.us/Assets/Violations.pdf
The inspection is limited in scope. The scope of our
inspection is limited so that tenants will know exactly what
we are looking for. Here is the link to the health and safety
checklist we will use: http://www.ci.oshkosh.wi.us/Assets/
Rental_Inspection_Checklist.pdf
A dilapidated rental property hurts the property values of
neighboring properties. The City’s Strategic Plan identifies
protecting neighborhoods and investment in residential
neighborhoods as an important goal.
Responsible property owners have invested millions into
their homes as well. Taxpayers have invested millions into
neighborhoods with streets, parks, and housing rehabilitation.
This program will help protect the equity of those who have
invested in their homes and neighborhoods.
Landlords offering rental units are operating a for-profit
business enterprise with significant impacts on their tenants,
neighbors, and the city. Inspections of rental units are like
restaurant inspections – the inspections protect the public. Just
as private kitchens are not inspected, private homes would not
be inspected.
continued on page 16
the Municipality, January 2017 | 15

FEATURE ARTICLE

FEATURE ARTICLE

RENTAL PROPERTY INSPECTION PROGRAM (CONTINUED)

In addition to helping to ensure the health, safety, and welfare
of tenants, this program will motivate landlords to contribute
toward resolving or preventing problems associated with the
rental housing business.

There are almost 15,000 residential rental
units in the City of Oshkosh, concentrated
around the university and central city, and
that number continues to grow.
Inspection frequency and fees. In order to administer an
inspection program, the city needs additional staff to inspect
rental units. The city taxpayer should not be expected to
shoulder the cost of running the program; the businesses that
operate the rental units should pay for the inspections. The
rental inspections would occur once every five years. There
would be a $100 trip charge plus $45 per rental unit charge.
The cost per unit spread over the five years is just over
$2 per month.
Busting Myths:
u

 rotecting constitutional rights. Some claim, incorrectly,
P
that the program is a violation of the tenant’s 4th
Amendment rights. The ordinance requires that the city
inspector either receive permission to enter the unit, or an
inspection warrant may be obtained from the court.

u

 he program is self-funded. Some claim, incorrectly, that
T
this is a city “money grab.” The fees will fund this inspection
program, nothing more. The city taxpayer should not pay
for this inspection, the businesses should pay the cost of
inspection.

Moving Wisconsin forward. The Oshkosh Residential
Rental Registration and Inspection Program was carefully
crafted to address well documented concerns and comply
with the new state law. The benefits of the program protect
the health, safety, and welfare of those renting a dwelling
unit, and those neighbors who invest in their property, play
by the rules, and work to make their community a better
place to live. If your community is experiencing some of the
same issues that Oshkosh is experiencing, you may want to
explore this type of program for your community too. And
while the state legislature has made it more difficult to tailor
a residential rental inspection program based on the needs of
your community, any Wisconsin community may still need and
benefit from this type of inspection program.
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The City of Oshkosh, with a population of over 66,000, is the
largest municipality in Winnebago County. Oshkosh is home
to UW-Oshkosh, the third largest university in the state, with
a total enrollment of more than 13,000 students. With diverse
events such as the Experimental Aircraft Association (EAA)
AirVenture, the Miss Wisconsin Pageant, dozens of year round
fishing tournaments, and music festivals of all types, Oshkosh
is widely recognized as “Wisconsin’s Event City.” Oshkosh
operates under a Council-Manager form of government, with
a directly elected Mayor and six City Councilors appointing
a professional city manager to carry out the policies of the
Common Council.

About the author:
Mark Rohloff is the City Manager for the
city of Oshkosh, a position he has held
since 2008. He is past president of the
Wisconsin City-County Management
Association, a past member of the
League’s Board of Directors, and currently
serves on the board of LWMMI. Mark is
also a member of the adjunct faculty in the MPA program at
UW-Oshkosh.

LEAGUE RESOURCE

RENTAL INSPECTIONS: A MATTER OF PUBLIC
HEALTH AND SAFETY
Every legislative session, landlord groups lobby the legislature
to further tie the hands of local governments. To help combat
this attack on public health and safety, the League worked
with Mark Rohloff of the city of Oshkosh, Lori Luther of the
city of Beloit and a group of city officials with experience in
rental inspections to put the following material together. This
information is meant to help legislators, citizens, and local
officials understand the critical role that inspections play.
Please feel free to re-use this information. Separate copies are
available for download on the League’s website
http://www.lwm-info.org/
Enhancing public health and safety
The goal of rental inspection programs is to ensure rental
properties are safe and healthy and are regularly maintained.
Most property owners and landlords are responsible and
maintain their rental properties. Unfortunately, there are some
who fail to provide a safe and healthy living environment for
their tenants.
For example, the rental inspection program in Beloit,
established in 1994, has corrected significant housing violations
and safety issues. Some photos of these violations are below.
Since 2012, the Beloit program has corrected:
u

253 rental properties without fire detectors;

u

95 rental properties without carbon monoxide detectors;

u

61 rental properties with insufficient sanitation; and

u

5 6 rental properties with violations for insect, rodent, and
vermin violations.

Non-functioning smoke/carbon
monoxide detector

Unsupported wiring

Improving property values
Responsible property owners and taxpayers have invested
billions in their homes and neighborhoods, and dilapidated
rental properties degrade a municipality’s housing stock and can
lead to declining property values.
Registration of landlords
Municipalities require the registration of property owners and
landlords to ensure enforcement of building and zoning codes.
Additionally, emergency responders and other city officials
use the contact information gathered through registration to
contact property owners or landlords when necessary.
Fees and inspections
Transparent and proactive inspection programs are critical to
ensuring rental housing is safe for tenants and their children.
The inspections are limited in scope, and property owners
are provided with inspection checklists well in advance of the
inspection.
Program fees are reasonable and do not generate revenue for
municipalities. As required by state law, fees fund only the
necessary expenses of carrying out the inspection.
The inspections are not invasive for the tenant. All inspections
are focused on the safety of the home, and are only conducted
with the tenant’s prior notice or approval. If a tenant so desires,
the inspection will only be conducted on the exterior of the
property.

Water heater chimney
unable to vent

Sewage being discharged into
backyard/play area
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AS IT WAS IN 1917, SO IT IS IN 2017
By: Lori Matthews, Administrative Assistant, League of Wisconsin Municipalities

“There is an urgent demand for the improvement of roads in
the state far more rapidly than they are being improved at the
present time…”
Sound familiar?
State Highway Commissioner John Hazelwood composed that
sentence for the January-February 1917 edition of
The Municipality. The League Agenda for the 2017-18
Legislative Session echoes Hazelwood’s plea as we call for “…
an adequate, equitable, and sustainable transportation funding
system.”

However, the dilemma over how to fund
highway improvements has remained, practically
untouched:
State Commissioner Hazelwood advocated for
heavy investment in roads for all manner of
“commercial, educational, religious, and social
reasons.” The fact that the price tag for such
improvements exceeded the readily available funds
did not deter Hazelwood who argued, “It is not
justice to burden unduly the present tax-payers for
assets for future citizens. It is not right to build
a bridge that will last a hundred years and make
all coming tax-payers a Christmas present of it.”
To Hazelwood, the choice was simple. Repair
the roads and let the taxpayers who will reap the
rewards in the future share the burden of paying
for it. This concept of valuing investment (and
the return it brings to farmers, commerce, and
municipalities) more than a balanced budget is
still being debated now.
The rhetoric has certainly changed:
At a time when a government official did not
concern himself with inclusion of diverse beliefs
and cultures, Hazelwood called for a “holy
injunction,” ending his plea for well-funded roads
with a quote from Isiah 40:3 (KJV).

Today, we take a secular, Tweetable, sound-bite friendly
approach: Just Fix It!
The topic is still a concern for Wisconsin citizens and municipalities:
The urgent need for attention to road projects was a League
rallying cry when the 1917 state legislative session began, and the
same topic heads our list of goals as the 2017 legislature convenes.

Some things have changed over the last 100 years – for
example, the numbers:
In 1917, Wisconsin was boasting 15,000 miles of
“hard surfaced” highway, and these days the state
borders enclose over 238,000 miles of concrete/
asphalt. One hundred years ago, Wisconsin
citizens owned 100,000 automobiles, and today
over 5 million vehicles are registered in the state.

“Prepare ye the way of the Lord.
Make His paths straight.
Let every valley be filled;
And every mountain and hill brought low,
The crooked paths made straight,
And the rough places made smooth.”

An Update on #JustFixItWI
The League is working in coalition with the Wisconsin Counties and
Wisconsin Towns Associations and the Transportation Development
Association of Wisconsin on the #JustFixItWI campaign. The goal is
to encourage the legislature and governor to develop a long-term
sustainable solution to fund Wisconsin’s transportation infrastructure.
u

D
 ecember 5, 2016 – League Meeting with Rep. John Nygren,
Co-Chair of the Joint Finance Committee, at Marinette City Hall

u

D
 ecember 6, 2016 – Assembly Transportation Committee Hearing
on the Transportation Budget
The League was invited to testify.
Ashland Mayor Debra Lewis,
Marshfield City Administrator Steve
Barg, Baraboo Mayor Mike Palm, and
Sheboygan Mayor Mike Vandersteen
testified on behalf of their city and
cities and villages statewide. You can
watch their testimony here:
http://bit.ly/12617LeagueTransp
Stay tuned and thank you to everyone who is advocating for your
municipality on this important issue. Every action counts!
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SOCIAL MEDIA

WHAT IS YOUR PRIORITY FOR YOUR CITY
OR VILLAGE IN 2017?
Shelly Miller, Bangor Village Administrator.
Economic development and the challenges for
obtaining funding in a small community.

We asked on Facebook and you responded.
Amy Barnes, Blanchardville Village ClerkTreasurer. Besides continuing to learn my “new”
career (I’ve only been a Clerk-Treasurer for one
year), I want to continue to inform the residents
of our small community with what is happening
not only “socially” but government wide. And to
do what I can promote more growth within our community.
Scott Botcher, Fox Point Village Manager. Fox
Point will start a public process in earnest to
figure out how to address aquatic recreation…
and what to do (if anything) with a money
losing old pool.

Neil Stechschulte, Sun Prairie Economic
Development Coordinator. Addressing housing
and transportation needs associated with
growth.
Ed Wagner, Marshfield Alderman. Draft and pass and
implement a communications policy for the city that will
not only inform citizens but ENGAGE them in their city
government.

To protect emergency responders, parks, utilities and everything in
®
between, Wisconsin public entities can Count on EMC .
The EMC Wisconsin Municipal Insurance Program features building
and personal property coverages designed to meet the extensive
needs of public entities and their operations.
Plus, EMC’s Milwaukee Branch provides local claims handling,
underwriting, policy issuance, premium audit and loss control services.
Contact your local independent agent for full details about the
EMC Wisconsin Municipal Insurance Program.

PROTECTION FOR WISCONSIN

PUBLIC ENTITIES.
MILWAUKEE BRANCH OFFICE
Phone: 855-495-1800 | milwaukee@emcins.com
Wisconsin_Utilities_7X4.5_color_1216.indd 1

www.emcins.com
©Copyright Employers Mutual Casualty Company 2016. All rights reserved.

12/5/2016 8:49:22 AM
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SOCIAL HOST ORDINANCES SHOULD BE REVIEWED
By: Claire Silverman, Legal Counsel, League of Wisconsin Municipalities

In recent years, many municipalities have enacted social host
ordinances aimed at preventing adults from hosting underage
drinking parties at private homes. Certain provisions in those
ordinances are likely unenforceable following the Wisconsin
court of appeal’s October 26 decision in County of Fond du
Lac. V. Muche, 2016 WI App 84. In the wake of the decision,
municipalities with social host ordinances should consult with
the municipal attorney to determine whether which provisions,
if any, of the ordinance remain viable, and which provisions
should be modified or repealed.
Muche appealed to the court of appeals after the circuit
court imposed a $1,000 forfeiture against him for violating
the county’s social host ordinance when underage persons
consumed alcohol at a graduation party for his son which
Muche hosted for family and friends at his residence. Alcohol
was served at the party and it was undisputed that underage
persons who were not invited by Muche joined the gathering
toward the end of the evening and that Muche had reason
to believe that these underage individuals brought beer to
the party and “intended to or were consuming it.” Although
Muche confiscated their keys shortly before county sheriff ’s
deputies arrived on the scene, he admitted that he did nothing
to stop the underage individuals from drinking the alcohol
they brought to the party. Muche maintained that he did not
host an underage drinking party. The court of appeals reversed
the circuit court, concluding that the county’s ordinance did
not strictly conform to state law and therefore exceeded the
county’s authority.
According to the decision, the county’s social host ordinance
provides:
It is unlawful for any person(s) to host or allow an event or
gathering at any residence, premises or on any other private
or public property where alcohol or alcoholic beverages are
present when the person knows that an underage person
will or does consume any alcohol or alcoholic beverage
or will or does possess any alcohol or alcoholic beverage
with the intent to consume it and the person fails to take
reasonable steps to prevent possession or consumption by
the underage person(s).
The ordinance defines “Residence,” “premises,” or “public
or private property” as encompassing “any home, yard, farm,
field, land, apartment, condominium, hotel or motel room or
other dwelling unit, or a hall or meeting room, park or any
other place of assembly, whether occupied on a temporary or
permanent basis, whether occupied as a dwelling or specifically
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for a party or other social function, and whether owned, leased,
rented or used with or without permission or compensation.”
Under the ordinance, an individual may also be held responsible
for violating the ordinance “if the person intentionally aids,
advises, hires, counsels or conspires with or otherwise procures
another to commit the prohibited act” or even if the individual
who hosts the event or gathering is not present at the time.
Wisconsin Statute § 125.07(1) contains restrictions relating to
alcohol and underage persons. Wis. Stat. § 125.10(2) allows a
municipality or county to enact an ordinance regulating certain
conduct regulated by 125.07 only if the ordinance strictly
conforms to the statute. The court held that the term “premise”
as used in §125.07 means “the area described in a license or
permit,” as defined in § 125.02(14m), and that Fond du Lac
County’s social host ordinance was not in strict conformity with
Wis. Stat. § 125.07(1) because it regulates private property and
therefore “forbids what the statute does not forbid ….” Muche at
¶28. An additional problem with the county ordinance, noted
by the court but not addressed at any length, is that it prohibits
passive conduct while the statute prohibits affirmative conduct.
Finally, the court concluded that penalties for violating the
county ordinance were not in strict conformity with the state
statute, explaining that while strict conformity does not mean
the same or identical penalty, it does mean that a penalty may
not be in excess of the state penalty. In a separate concurrence,
Judge Reilly agreed that the penalties for violating the county
ordinance were not in strict conformity with state law, but
contended that the court should resolve the case on that basis
alone, and avoid the “premises” debate.

continued on page 21
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SOCIAL HOST ORDINANCES SHOULD BE REVIEWED (CONTINUED)

Although the Muche decision will likely affect the validity of
certain provisions in social host ordinances, the court’s decision
does not necessarily mean that all provisions in a social host
ordinance are invalid. There are provisions in sec. 125.07
which do not involve “premises.” For example, sec. 125.07(1)
(a)1 provides, “No person may procure for, sell, dispense or
give away any alcohol beverages to any underage person not
accompanied by his or her parent, guardian or spouse who
has attained the legal drinking age.” A social host ordinance
provision mirroring this language would not have provided
a basis for citing Muche since the underage persons brought

their own alcohol to the party, but it could have been a basis for
citing Muche if he had given alcohol to any underage person
at the party who was not accompanied by his or her parent,
guardian or spouse who is 21 or older. Municipalities with
social host ordinances should ensure their ordinance and any
penalties are in strict conformity with state law.
At least one state legislator has suggested he will pursue a
legislative fix, so stay tuned.
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Appointments & Vacancies FAQ 5
Must an appointed municipal officer be a resident of the
municipality he or she serves?
The answer is no, unless the municipality has adopted a
requirement that appointed officers be residents of the
municipality or unless the appointive office is one in which a
statute requires the official to be a resident of the municipality:
e.g., Wis. Stat. sec. 30.37(3) (board of harbor commissioners),
sec. 27.11(1)(a) (board of public land commissioners), and sec.
43.54(1)(a) (library boards). In general, however, state law does
not contain a residency requirement for persons who serve
in appointive municipal offices. Thus, a non-resident may be
appointed to municipal office unless the city or village has
adopted its own residency requirement for appointive officers
or unless the appointment is to a board or commission which
state law specifies must be filled by municipal residents.
In contrast to appointive municipal officials, all elected municipal
officers must be residents of the municipality and alderpersons
must be residents of the district from which they are elected. See
Wis. Stat. secs. 61.19, 62.09(2)(a) and 17.03(4)(c).
A person appointed to fill a vacancy in an elective office must
meet the residency qualification applicable to elective municipal
officers. Wis Stat. sec. 17.28.
Appointments & Vacancies FAQ 6

Our work begins by
understanding your
challenges and your
goals—the big picture.
Then, we step back and
look at all the details to
form a complete solution
that provides value and
meets your needs.
Architecture
Aviation
Civil Engineering
Community Development
Design-build
Environmental
FundStart™
Land Development
Mining
Planning
Right-of-way Services
Surveying

Can a minor (i.e., someone who has not reached the age
of 18 years) be appointed to a municipal committee or
commission?
Yes. Nothing in state law prohibits minors from being
appointed to serve on municipal committees, boards, or
commissions. A person must be a resident elector of the
municipality in order to be eligible for election to a municipal
office and only persons 18 years of age or older qualify as
electors. See Wis. Stat. secs. 61.19 (village law), 62.09(2) (city
law), and 6.02 (qualifications for electors). However, no similar
eligibility requirements apply to persons serving in appointive
municipal offices.

Transportation
Wastewater
Water
Offices Located in
Appleton, Chippewa Falls,
Delafield, La Crosse,
Madison, Milwaukee,
New Richmond, Rice Lake
and Sheboygan.

Appointments & Vacancies FAQ 7
If a municipal official, such as a member of the library board
or the governing body, is temporarily unable to perform his
or her duties because of an illness, may the governing body
appoint someone to fill the temporary vacancy until the
officer is able to return and perform his or her duties?
Yes. State law provides that if any municipal officer, other than
an alderperson or trustee, “is incapacitated or absent from any
cause,” the governing body may appoint a person to discharge
continued on page 23
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the officer’s duties until the officer returns or until the disability
is removed. See Wis. Stat. secs. 61.23(1) (villages) and 62.09(5)
(d) (cities). These statutes further provide that if a trustee or an
alderperson is “temporarily incapacitated because of physical
or mental disability,” the village board or common council may
appoint a person to discharge the trustee’s or alderperson’s
duties until the disability is removed.

There are a few statutory exceptions to which should be noted.
u

Governing body members may represent the governing
body on city, village or town boards and commissions where
no additional compensation other than a per diem if one is
paid to other board or commission members is paid such
representatives. Sec. 66.0501(2).

Compatibility of Offices 1

u

 volunteer fire fighter or emergency medical technician
A
or first responder in a city, village or town whose annual
compensation, including fringe benefits, does not exceed
$25,000 in a municipality with a population of 5,000 or less,
or $15,000 in a municipality with a population exceeding
5,000, may also hold an elected office in that city, village or
town. Sec. 66.0501(4).

u

 member of a governing body may also serve as county
A
supervisor. Sec. 59.10(4). [See Compatibility of Office FAQ 4
for a more detailed explanation of sec. 59.10(4).]

Can a member of a municipality’s governing body hold
another office or position of employment with the
municipality?
With a few limited exceptions, the answer is no. The law
prohibits the same person from holding two public offices or an
office and a position where one post is superior to the other or
where, from a public policy perspective, it is improper for the
same person to hold both. Otradovec v. City of Green Bay, 118
Wis.2d 393, 347 N.W.2d 614 (Ct. App. 1984). In Otradovec,
the court of appeals held that the office of alderman was
incompatible with the position of appraiser in the city assessor’s
office because the alderman could vote on the contracts
setting the terms of his employment and could vote on the
appointment of his boss, the assessor. The court held that
abstention would not cure the conflict. Id.
Thus, the general rule is that a governing body member cannot
hold another municipal office or position unless it is specifically
authorized by statute. This is because the governing body
exercises control over such matters as the salaries, duties, and
removal or discipline of most other municipal officers and
employees. Even where a department is under the control of
a board or a commission, like the police and fire commission
or a utility commission, the governing body still exercises
budgetary and general supervisory control over the departments
and appoints board or commission members. Compatibility of
Offices 583.
What happens if someone takes an incompatible office or
position of employment? Although case law establishes that
a person taking a second, incompatible office is deemed to
have vacated the first office (Martin v. Smith, 239 Wis. 314, 1
N.W.2d 163 (1941)), it is not clear what the result of holding
an incompatible office and position of employment is. In
Otradovec, the court of appeals went along with the circuit
court’s decision to allow the person to choose between the
office and position and declined to decide whether a person
taking an incompatible office would be deemed to have vacated
the position or would be able to choose which to keep.

Compatibility of Offices 3
Does the incompatibility of offices doctrine preclude a
husband and wife from serving on the governing body at the
same time?
No. The compatibility doctrine comes into play where one
person holds more than one office or holds a position of
employment and an office. It does not prevent a husband
and wife or members of the same family from simultaneously
serving on the governing body.

SAVE THE DATE!
2017 Chief Executives Workshop
Heidel House, Green Lake
August 23-25
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DEALING WITH COMMON WINTER ISSUES
By: Claire Silverman, Legal Counsel, League of Wisconsin Municipalities
In a 1984 Wisconsin Supreme Court decision, former Justice
Louis Ceci penned, “Snow is ubiquitous in the state of
Wisconsin during the winter months…”1 Although snow does
not seem to be quite as “ubiquitous” in Wisconsin during the
winter months as it once was, the arrival of winter does require
local officials and municipal employees to turn their attention
to seasonal matters like keeping the streets and sidewalks
clear of snow and ice, alternate side-of-the-street parking,
snow emergencies, snowmobile regulation, and cold weather
restrictions on utility disconnections – all municipal issues
that tend to arise during the cold weather months. This legal
comment summarizes the law governing these topics common
to winter.
Residents rely on local government to keep public ways clear
and safe for traveling. Without a crystal ball, it’s hard to predict
exactly what that task will entail. Major weather events, like
large snowfalls and icestorms, can command finite municipal
resources and wreak havoc on the municipal budget. With
constraints imposed by budgets, available manpower and
equipment, municipalities must decide how available resources
are best allocated. Which roads should be plowed first? How
and when should sidewalks be cleared? These decisions are
largely discretionary because they involve the exercise of
choice or judgment. Wisconsin Statute sec. 893.80(4) provides
municipalities with broad immunity for discretionary acts.
With regard to accumulations of snow and ice, Wis. Stat. sec.
893.83(1) provides that “[no] action may be maintained against
a city, village, town or county to recover damages for injuries
sustained by reason of an accumulation of snow or ice upon any
bridge or highway, unless the accumulation existed for
3 weeks.” The term “highway” includes sidewalks.2 Additional
language added by 2011 Wis. Act 132 provides that any “action
to recover damages for injuries sustained by reason of an

accumulation of snow or ice that has existed for 3 weeks or more
upon any bridge or highway is subject to sec. 893.80.” 3
Municipalities can enact ordinances requiring abutting
property owners to keep sidewalks free of ice and snow, and can
impose forfeitures on those property owners who fail to do so.
Additionally, if a municipality is required to clear an icy or snowy
sidewalk because the abutting property owner fails to do so, the
municipality can charge abutting property owners the expense of
clearing in front of the lot or parcel. The amount can be imposed
as a special tax or as a special charge for current services. If the
amount is not paid, it can be placed as a lien on the property.4
Although municipalities can enact ordinances requiring abutting
property owners to clear snow and ice from sidewalks, the
ultimate responsibility for keeping sidewalks free of ice and
snow belongs to the board of public works or other committee
or officer designated to handle street or sidewalk matters.5
Wisconsin case law establishes that although municipalities can
require abutting property owners to clear snow and ice from
sidewalks within a certain period of time following a snowfall,
continued on page 25
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municipalities cannot delegate the duty to maintain public
sidewalks in a reasonably safe condition.6 Consequently, to the
extent there is liability, a municipality will be liable for damages
caused to persons as a result of a snowy or icy sidewalk,7 rather
than a property owner who fails to clear a sidewalk, with the
exception being a situation where the abutting property owner
negligently creates the condition that causes the injury.

2. t he injury is wholly out of proportion to the culpability of the
actor;

While a municipality cannot delegate responsibility for keeping
sidewalks in a reasonably safe condition, thereby escaping
liability, municipal liability is limited in several important ways.
First, municipalities are protected by discretionary immunity
under sec. 893.80(4). Second, the damages recoverable by any
person cannot exceed $50,000.8 Finally, as stated earlier, sec.
893.83(1), Stats., provides that no action for injuries can be
maintained unless the accumulation of snow or ice existed
for three weeks. The three-week period, however, applies
only to “natural” accumulations. It is inapplicable where the
municipality itself has created an “artificial” icy condition.9
This is because the purpose of the three-week requirement is
to give municipalities the opportunity to learn of and remove
snow and ice resulting from natural precipitation, not to provide
immunity for cases where the municipality has itself negligently
created the icy condition.10

5. a llowance of recovery would be too likely to open the way for
fraudulent claims; or

The courts have interpreted the term “natural” broadly to limit
suits against municipalities. Natural accumulations include
snow piled on a curb near the sidewalk after clearing, a buildup
of ice from water that flowed from properly working drains,
as well as accumulations of snow on uncleared areas. Artificial
accumulations include ice formed due to a city’s failure to
provide adequate drainage for a road; ice which formed on
a sidewalk where firefighters had discharged water, and ice
formed due to leaking from defective gutters and drainpipes.11
It’s important to note that even if an injury occurs on a sidewalk
with an accumulation over three weeks old, a municipality
is not automatically liable. Instead, negligence law applies
and a municipality is liable only if it is determined that the
municipality breached its duty “to maintain sidewalks in such a
condition as is reasonably safe by a person exercising ordinary
care for their own safety.”12
In determining whether a municipality acted reasonably,
circumstances to be considered include “location, climatic
conditions, amount of accumulation, impracticality of removal,
amounts and character of traffic on the sidewalk and the
intended use thereof by pedestrians.”13 Under certain limited
circumstances, the Wisconsin Supreme Court has held that
public policy reasons may exist for not imposing liability even if
a municipality’s negligence with respect to snow removal causes
an injury to occur. The public policy reasons for not allowing
liability are:
1. t he injury is too remote from the negligence;

3. it appears in retrospect too extraordinary that the negligence
should have brought about the harm;
4. a llowance of recovery would place too unreasonable a burden
on the negligent party;

6. a llowance of recovery would enter a field that has no sensible
or just stopping point.
Sanem v. Home Insurance Co., 119 Wis.2d 154, 350 N.W.2d 89,
93 (1984).
In Sanem, a person injured in a car accident brought an action
against Ozaukee County claiming that it was negligent
for creating and then failing to remove snow mounds from
median strips adjacent to highway intersections. The court
refused to hold the county liable despite the fact that the
county’s negligence was stipulated to for purposes of the
appeal. The court reasoned that imposing liability would place
an unreasonable and unmanageable burden on the county
because attempting to clear all medians of snow would be an
unworkable task and extremely costly. Additionally, the court
noted that because of the staggering number of intersection
accidents occurring yearly, imposing liability would subject the
county to substantially more litigation.
With regard to clearing streets of snow and ice, the same
three-week rule applies and municipalities must thereafter
exercise ordinary care in light of the circumstances. However,
the three-week rule does not make a municipality immune
from liability for injuries resulting from an accident caused
by negligent operation of a snow plow.14 Similarly, the public
policy considerations set forth in Sanem and discussed above
cannot protect municipalities from liability for injuries arising
out of the negligent operation of a snow plow.15
Municipal exposure to liability may be significantly higher
where a person suffers damage proximately resulting from the
negligent operation of a motor vehicle16 owned and operated
by a municipality, where the damage is caused by the operation
of the motor vehicle in the course of its business. In such a case,
Wis. Stat. secs. 345.05(2) and (3) allows a person to file a claim
for damages against the municipality and limits the maximum
amount recoverable by any one person for any damages, injuries
or death to $250,000 rather than the $50,000 maximum under
Wis. Stat. sec. 893.80(3).
Turning to the practical problems of clearing snow,
UW-Madison Transportation Information Center (TIC) Staff
Engineer Ben Jordan indicates that it is important to prevent
continued on page 26
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snow from bonding to the pavement by either anti-icing before
a storm or plowing early before the snow is packed by traffic.
Some communities have written snow removal policies that
establish a priority order for clearing streets, sidewalks, and
other areas. High traffic streets, emergency routes, school
zones, and streets that serve hospitals, industries, and business
districts are often given highest priority. Side streets are cleared
later and may never be cleared to a bare pavement surface. It is
also important to keep fire hydrants clear. Some communities
have “adopt a fire hydrant” programs, asking neighbors to take
responsibility for clearing snow around fire hydrants.

from entering the state waters. Highway salt must be stored
on an impermeable base at a “storage facility” which may not
be within 50 feet of a lake or stream. The salt must be either
covered by a building or structure, or stored in a covered pile
which meets code requirements. Salt which is contained in
a mixture of at least 95 percent sand by weight is not subject
to the storage requirements if it is kept in a covered pile from
April 1 to October 1 and the pile meets code requirements.20
The rules also provide for closing storage facilities, reports to
the DOT, and DOT enforcement.

Besides plowing, sand and salt are often used to keep streets
passable. To minimize environmental impacts, salt should
be applied under the proper conditions and in the correct
amounts. Urbanized municipalities have guidance on use of
salt in their WPDES General Storm
Water Permits. Sand can improve traction
on packed snow or ice, but it does not
melt snow or ice. More information on
how to salt and sand roads is available in
TIC’s Bulletin #6 Using Salt and Sand
for Winter Maintenance and Bulletin #22
Pre-wetting and Anti-icing, both available
https://epd.wisc.edu/tic/ under Topics and
Resources or by calling TIC at
(800) 442-4615.

Many Wisconsin communities have “calendar” or alternateside-of-the-street parking to facilitate snow removal. These

Salt Storage Requirements
In order to protect groundwater and the
waters of the state, the storage of salt
to be applied to highways must meet
Department of Transportation (DOT)
requirements.17 These requirements are
set forth in the Wisconsin Administrative
Code, chapter Trans. 277. “Highways”
is broadly defined to cover all ways,
thoroughfares, streets, roads, alleys,
driveways, parking areas and bridges,
as well as highways, parkways and
freeways.18 The salt requirements apply
only to the storage of salt, and not to the
application of salt. “Highway salt” covered
by the rules means bulk quantities of salt
intended for application to highways
and weighing 1,000 pounds or more in
unpackaged form. It does not include salt
packaged in bags weighing no more than
100 pounds each. Blocks of salt weighing
at least 50 pounds are considered
“packaged” under the rules.19
Persons, including governmental units,
who store or use highway salt must use
reasonable precautions to prevent the salt
26 | the Municipality, January 2017
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restrictions may be in effect year round, or just during the
winter season (e.g, November 15 to April 15). When in effect,
parking is only allowed on one side of the street. Typically,
parking is allowed on the even-numbered side of the street on
even-numbered calendar days and on the odd side on oddnumbered days. However, ordinances vary in that the applicable
date for parking is determined in some ordinances by the date
before midnight and in others after midnight.
Most communities also have snow emergency ordinances.
These ordinances typically authorize the police chief or
public works director to determine when there is a snow
emergency and to contact the media. Upon declaration of
a snow emergency on radio or television, parking on streets
is prohibited or limited in all or designated areas. Although
parking restrictions must generally be posted on the street
where effective, there are statutory exceptions. Section
349.13(1e)(c)2, Stats., provides that signs informing motorists
that 24-hour parking limitations, night parking regulations
(e.g., between midnight and 7 a.m.), or snow emergency
regulations are in effect may be posted at the corporate limits.
This authority is broad enough to cover signing of calendar or
alternate-side parking during winter.
Snowmobile Regulation
Chapter 350 of the Wisconsin Statutes governs the regulation
of snowmobiles. It covers where snowmobiles may be operated,

prohibits intoxicated snowmobiling, and deals with such
other matters as public education, snowmobile registration,
trail designation, and enforcement. Municipalities may adopt
ordinances designating highways as snowmobile routes.21 Cities
and villages may also enact ordinances regulating snowmobile
operation on trails maintained by or on routes designated by
the city or village.22 In addition, municipalities may enact
ordinances allowing snowmobilers to travel on a roadway and
shoulder of a highway for any portion of a highway that lies
within the municipality for the purpose of allowing residential
and/or lodging access.23
Municipal snowmobile ordinances must be sent to the DOT
and the local or county law enforcement agency having
jurisdiction over a street or highway that has been designated a
snowmobile route.24 Municipal snowmobile traffic regulations,
like other traffic regulations, must be in strict conformity with
state law. 25
Utility Disconnections
The Public Service Commission (PSC) has promulgated
comprehensive rules governing cold weather disconnections
of electric and gas utilities.26 Cold weather residential
disconnection has deliberately been made difficult. The
cold weather disconnection rules apply to the utility service
which provides the primary heat source or the energy source
which affects the primary heat source to residences between
continued on page 28
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November 1 and April 15. Disconnection may not be ordered
for households at or below 250 percent of the federal income
poverty guidelines or for households where health and safety
would be endangered due to age, disabilities, or infirmities. In
addition, a utility may not disconnect service to an occupied
dwelling on a Friday, Saturday, Sunday, holiday, or on a day
when utility personnel are not available to the occupant
24 hours per day to negotiate restoration of service.
The rules also require that utility representatives meet
personally with an adult member of the household prior to
disconnection and that a personal follow-up visit is made on
the workday following disconnection. The rules require the
utility, by November 1 of each year, to designate an executive
employee to be responsible for final approval of cold weather
utility disconnections. For a municipal utility, the designated
person must be the general manager or the “chairperson of the
governing board” of the utility. The utility may designate an
employee to act in the absence of the above-designated person.
The utility must notify the PSC in writing of the name, title,
and contact numbers of the designated persons.
The utility must report a disconnection to the PSC on
the same day. Prior to making disconnections to occupied
dwellings, the utility must, each year, file procedures for review
and receive PSC approval by order. The utility must also get
PSC approval of written internal procedures for implementing
the rules and any training materials used. The rules also
contain provisions making the cold weather disconnection
rules applicable to commercial or farm accounts which involve
residential dwellings. Questions on utility disconnections
should be directed to the PSC.
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LEGAL CAPTIONS
Intoxicating Liquor #952
Municipal social host ordinances
regulating drinking by underage
persons must be in strict conformity
with Wis. Stat. § 125.07 and forfeitures
for violations of behavior prohibited
under 125.07 under local ordinances
enacted pursuant thereto, cannot exceed
those allowed under state law. The term
“premise” as used in § 125.07(1) refers
to “the area described in a license or
permit,” as defined in § 125.02(14m),
and a municipality regulating conduct
covered by § 125.07 cannot define
“premise” to include private property.
County of Fond du Lac. v. Muche, 2016
WI App 84.

Streets and Alleys # 619R3
Discusses a number of issues relating
to winter including removal of ice and
snow from public ways, street plowing,
applying salt and sand, highway salt
storage, winter parking, and
cold-weather utility disconnections.
Updates Streets and Alleys 619R2.
11/01/12.
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LEAGUE SERVICES

THE LEAGUE NOW PROVIDES CRISIS
COMMUNICATIONS CONSULTING
Overview

Process

The League of Wisconsin Municipalities has partnered with
Mueller Communications LLC, one of Wisconsin’s leading
communication firms, to provide crisis communications
counseling for League members. In the event of a natural
disaster or certain other emergencies, the League will pay
for up to two hours of professional consultation services for
your municipality, using the expertise provided by Mueller
Communications. This service is limited both in situations
covered and municipal officials who may request it.

u To

A crisis that threatens the safety, integrity, or reputation of
your city or village can be either minimized or magnified by
how the local government reacts to it. A well-managed crisis
can preserve and even enhance a community’s reputation and
credibility. How city or village officials communicate to the
media and their citizens within the first 24 hours often sets the
stage for a positive or negative outcome. This communications
consulting is provided first and foremost to help cities and
villages keep their residents safe and secure, and also to build
community confidence.
Situations where a municipality may request this
assistance include:
u

Natural disasters

u

Emergency response including fires, train derailments, etc.

u

Controversial incidents with unexpected public reaction

u

Criminal investigations of municipal officials

u

Unfavorable media attention

u

Others as determined

access this service, the mayor, village president, manager,
administrator, or municipal legal counsel should call Mueller
Communications (414) 390-5500. Since emergencies may
occur at any hour or day, this number is available 24/7. The
request will be evaluated for consistency with the above
limitations and Mueller Communications will determine if the
situation falls within the guidelines. Mueller Communications
will bill the League for the initial consultation of up to
two hours of consulting time. If the city or village requires
additional consulting services, it may contract that directly with
Mueller Communications. Their website is
http://muellercommunications.com/ and information on the
League service is http://muellercommunications.com/

Still comparing
apples to oranges?
U.S. Communities delivers cooperative
purchasing solutions that can’t be matched.

Assistance will not be available for:
u

Ballot measures

u

Election issues

u

Recalls

u

Political conflict

u

Open records issues

u

Day-to-day conflicts

u

Others as determined

Stop comparing and register today!

Visit us at www.uscommunities.org
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The League appreciates
the support of the following
Business Members:
American Transmission Co.
Boardman & Clark LLP
Ehlers Associates
Husch Blackwell
MSA Professional Services Inc.
Municipal Property Insurance Company
River Valley Bank
Short Elliott Hendrickson
Siemens
Stafford Rosenbaum LLP
Walmart
WEA Trust
For more information, contact Gail Sumi:
gsumi@lwm-info.org | (608) 267-4477
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SAVE THE DATE
2017 LEAGUE WORKSHOPS, INSTITUTES, AND CONFERENCES

EVENT

DATES

LOCATION

LODGING

REGISTRATION FEE

Building Inspectors
Institute

April 19–21

Green Bay

Tundra Lodge
(877) 866-3725

$205 Non-Member

Local Government 101

May 5

Pewaukee

Holiday Inn
(262) 506-6300

$75

Local Government 101

May 12

Madison

Crown Plaza
(608) 244-4703

$75

Local Government 101

May 19

Eau Claire

Clarion Hotel Campus
Area (715) 835-2211

$75

Local Government 101

June 2

Green Bay

Tundra Lodge
(877) 886-3725

$75

Municipal Attorneys
Institute

June 14–16

Green Lake

Heidel House Resort
(800) 444-2812

$180 Member

$285 Member
$310 Non-Member

Clerks, Treasurers &
Finance Officers Institute

June 21–23

Stevens Point

Holiday Inn &
Convention
Center
(715) 344-0200

Chief Executives
Workshop

August 24–25

Green Lake

Heidel House Resort
(800) 444-2812

$205 Non-Member

Municipal Assessors

September 19–22 Delavan

Lake Lawn Resort
(800) 338-5253

$205 Non-Member

Plumbing Inspectors
Institute

September 27–29 Oshkosh

Best Western Premiere
Waterfront
(855) 230-1900

Engineering & Public
Works Institute

October 18–20

Appleton

Radisson Paper Valley
(920) 733-8000

Included in Annual
Conference Fee

119th Annual Conference

October 18–20

Appleton

Radisson Paper Valley
(920) 733-8000

$255 Non-Member

Police & Fire Commission
Workshop

November 3

Wisconsin
Dells

Glacier Canyon Lodge
@ Wilderness Resort
(800) 867-9453

$110 Member
$135 Non-Member

$175 Member
$175 Member
$140 Member
$165 Non-Member

$240 Member
$115 Member
$140 Non-Member
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IN TRANSITION

Administrator: Sheboygan Falls, Shad Tenpas
Assistant Village Administrator: Waunakee, Adam Bentley
City Clerk/Treasurer: Sheboygan Falls, Sabrina Dittman
Council Member: Sheboygan Falls, John Raml

RETIREMENTS
Sheboygan Falls: Joel Tauschek retired as Director of
Administrative Services and City Clerk/Treasurer in
June 2016. He served the city for 34 1/2 years, the first 17 as
Clerk/Treasurer. In 1999, when his predecessor retired, Joel took
Many apologies to these three future voters from Waldo who were
on the added responsibilities of City Administrator, and
inadvertently left off the November cover!
the two positions became one. Joel was the go-to guy, a wealth
of knowledge and information. He exemplified good government. He earned the respect and admiration of those associated with
him. The City of Sheboygan Falls thanks you, Joel, for your many years of dedication and service to our great city.
Sheboygan Falls: Randy Messner retired as Alderman after 18 years of service. He was the longest tenured member of the
Sheboygan Falls Common Council. For two years Randy was Chairman of the Property Committee and for 16 years he served as
chairman of the Finance and Personnel Committee. The City of Sheboygan Falls thanks you, Randy. “You stayed true to yourself;
you listened and understood your community. You were a big part of molding our city and making it a great place to live.”

ADDITIONS AND CHANGES
Please send changes, corrections, or additions to
league@lwm-info.org, fax (608) 267-0645
or mail to the League at 131 West Wilson St.,
Suite 505, Madison, WI 53703

Recently In…
The City of Two Rivers. Lincoln Avenue/STH 42
Project. The budget includes funds for local match
on the surface improvements and for replacement of
the water and sewer mains and laterals beneath this
mile-long project, which will be bid out by WisDOT
in December of 2016. City costs amount to nearly
$2.5 million out of the $5.2 million project. The
construction period will likely be from March to
November of 2017.
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Join the League Lobby Team
“Looking forward to being involved,
learning more about our political process
and adding value to the League.” Darla
LeClair, Two Rivers City Councilmember
and one of the newest members of the League’s
Lobby Team.
You can join Darla and the 400 other members of the
League’s Lobby Team. Sign up is easy. Fill out the form
on the League’s website http://bit.ly/LeagueWILobbyTeam
or contact Gail Sumi, the League’s Member Engagement
and Communications at gsumi@lwm-info.org or
608-267-4477.

MPIC is a leading
provider of property
insurance solutions
for Wisconsin public
entities. Organized
and founded with
the support of the
Wisconsin Municipal
Mutual Insurance
Company (WMMIC),
Cities and Villages
Mutual Insurance
Company (CVMIC)
and the League of
Wisconsin Municipal
Mutual Insurance
Company (LWMMI),
we are specialists in
towns, villages, cities,
counties and special
districts.
Contact your
exclusive LWMMI
agent today to
receive a quote.

Protecting Your Property:
Our Promise. … Our Priority.

MPIC | 2801 Crossroads Dr | Ste 2200 | Madison WI 53718 | (715) 892-7277 | www.mpicwi.com
Blair Rogacki, CPCU: brogacki@mpicwi.com
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Financing solutions
as unique as you are.

Each municipality in Wisconsin faces unique challenges. Shouldn’t your financing plan be unique as well?
Our Wisconsin municipal team has tailored financing solutions to each client’s individual needs using a
broad range of advisory and underwriting services:
• Debt structuring and management
• Issuing general obligation and revenue bonds
• Implementing refinancing opportunities
• Creating award-winning financing solutions
And our deep expertise and unwavering commitment to municipalities like yours have earned national
recognition. Baird has advised on or underwritten The Bond Buyer’s “Deal of the Year” six times since 2005.
Put our proven public finance expertise to work for your municipality. Contact Baird today.
Brad Viegut
Brian Ruechel
Justin Fischer
Rebekah Freitag
Amy Young
Emily Timmerman
800-792-2473, ext. 3827
rwbaird.com/publicfinance
Private Wealth Management

Capital Markets – Investment Banking
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Private Equity

Asset Management

