2019 Municipal Attorneys Institute
The Abbey Resort
Fontana, Wisconsin
June 12-14, 2019
Wednesday, June 12
1:10 - 2:00 p.m.

Protecting Local Rights-of-Way and Property in the Wake of
the FCC's Broadband Orders
Attorneys Anita Gallucci and Julia Potter, Boardman Clark LLP

2:00 - 2:50 p.m.

The 60-Year Holy(tz) War: A Report from the Front in the
Latest Wisconsin Supreme Court Battle Over Wisconsin’s
Governmental Immunity Standard
Attorneys Ted Waskowski and Kyle Engelke, Stafford Rosenbaum
LLP

2:50 - 3:05 p.m.

Break

3:05 - 4:20 p.m.

Ethics for Municipal Attorneys
Aviva Meridian Kaiser, Ethics Counsel, State Bar of Wisconsin

4:20 - 4:30 p.m.

Business Meeting

6:00 - 8:00 p.m.

Outdoor Cookout for Attorneys and Their Families/Guests

Thursday, June 13
Concurrent Session I
8:30 - 9:20 a.m.

Records Retention: The New Wisconsin Municipal Records
Schedule and Police Records Retention Issues
Andrew Baraniak, Local Government Records Archivist,
Wisconsin Historical Society and Milwaukee Assistant City
Attorney Peter Block
First Amendment Rights – Public Comment and Dealing with
Critics, Disorderly Persons
Attorney James Macy, von Briesen & Roper SC

Concurrent Session II
9:25 - 10:15 a.m.

Dealing with Non-traditional Transportation Options
Milwaukee Assistant City Attorneys Tyrone St. Junior & Saveon
Grenell
Top 10 Tips to Avoid Constitutional Concerns in Municipal
Regulation
Attorney Eric Larson, Municipal Law & Litigation Group SC

10:15 - 10:30 a.m.

Break
Concurrent Session III

10:30 - 11:20 a.m.

Rethinking Special Assessments
Neenah City Attorney James Godlewski, Appleton City Attorney
James Walsh, and City of Oshkosh Finance Director Trena Larson
Hit Them Where It Hurts-- Litigation Strategies Against
Opioid Manufacturers for the Municipal Lawyer
Attorney Christopher R. Smith, Wesolowski, Reidenbach & Sajdak
SC
Concurrent Session IV

11:25 a.m. - 12:15 p.m.

Send Lawyers, Contractors, Designers, and Money Preserving, Maintaining and Defending Construction Claims
Attorney Todd D. Jex, Crivello Carlson
Understanding the Attitudes and Beliefs of Wisconsin
Municipal Judges
Racine City Attorney/Town of Geneva Municipal Judge Scott
Letteney and UW-Milwaukee Professor Douglas Ihrke

12:20 p.m. - 12:50 p.m.

Cracker Barrel Lunch

1:10 p.m. - 2:00 p.m.

Building a Strong System of Internal Controls to Prevent
Fraud
Mary O’Connor, ASA, CFE, Partner, Forensic and Valuation
Services, Sikich LLP

2:05 p.m. - 3:15 p.m.

Movie: All the Queen’s Horses
(may not qualify for legal CLE)

3:15 p.m. – 3:45 p.m.

Traditional Cracker Barrel Round-Table Discussion

6:00 p.m. - 7:30 p.m.

Evening Reception for Attorneys and Spouse, Guest or Significant
Other.

Friday, June 14
8:30 – 9:20 a.m.

Responding to Critical/High Publicity Incidents
James Madlom, Partner and Chief Operating Officer, Elizabeth
Hummitzsch, Vice President, Mueller Communications, LLC

9:20-10:10

PFAS – Municipal Legal Planning for Emerging Contaminants
Attorney Art Harrington, Godfrey & Kahn SC; John Osborne,
P.G., Principal Hydrogeologist, GZA; Steven Elmore, Program
Director, Bureau of Drinking & Groundwater, WDNR; Adrian
Stocks, Wastewater Field Operation Director, Bureau of Water
Quality, WDNR
Moderator: Oshkosh City Attorney Lynn Lorenson

10:10 - 10:25 a.m.

Break

10:25 - 11:15 a.m.

An Overview of Intellectual Property: Trademark, Copyright,
Patent
Attorney Sally McCarthy Godlewski, McCarthy Godlewski LLC

11:15 a.m. - 12:05 noon

Municipal Case Law Update
Attorneys Claire Silverman and Maria Davis, League of
Wisconsin Municipalities
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Andrew Baraniak has served as the local government records archivist for the
Wisconsin Historical Society since 2015. His work with local governments includes
identifying, transferring, and preserving records that have high historic and
informational value, and providing assistance regarding retention periods and scheduling
of public records. He has also served on the Operations and Training Advisory Committee
of the Public Records Board for the past three years, and has served on several evaluation
teams regarding the scheduling of local government records.
Peter J. Block is a Milwaukee assistant city attorney and a 2002 graduate of DePaul
University College of Law. He advises and represents the City of Milwaukee and all its
departments in all issues related to Wisconsin’s public records law and open meetings
law, and represents the city’s Information Management Committee and the city’s Ethics
Board. He is the author of the fifth and sixth editions of the State Bar’s Public Records
and Open Meetings Handbook, has written articles on both public records and open
meetings for Wisconsin Lawyer magazine and is a frequent speaker on both subjects. In
his nine years with the City of Milwaukee, he has also served as a municipal prosecutor
and assisted in general litigation and contracting. Before working for the city, Peter was
a law clerk for the Milwaukee County Circuit Court.
Maria Davis is Assistant Legal Counsel at the League of Wisconsin Municipalities. Maria
provides legal assistance to municipal attorneys and officials through telephone inquiries,
written opinions and briefs, workshop presentations, and published articles. She also
assists in writing League handbooks and planning an annual institute for municipal
attorneys. Maria joined the League staff in 2018.
Steve Elmore is the Bureau of Drinking Water and Groundwater program director. He
has a bachelor’s degree in geological engineering from Purdue University. Steve started
at the DNR in 2001 and has held positions in the public water supply and water use
sections, including chief of the public water supply section. Prior to working for the
department, Steve taught environmental education for the Peace Corps in Bulgaria.
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Kyle W. Engelke is a Senior Associate with the Madison law firm of Stafford
Rosenbaum LLP. The majority of Kyle’s work is litigating on behalf of municipalities. In
state court, he frequently defends municipalities against claims ranging from negligence
and violations of Wisconsin’s Safe Place Law to nuisance and defamation. In federal court,
he has appeared defending municipalities against civil rights claims alleging excessive
force and fair housing violations, in addition to claims brought under the Comprehensive
Environmental Response, Compensation, and Liability Act for environmental cleanup
costs. Kyle has handled numerous cases seeking emergency injunctions against
municipalities in cases ranging from raze orders to dam removal to the continued
operation of a non-metallic mine. His briefing experience includes successfully
dismissing a mass tort claim for carbon monoxide poisoning at a hockey rink and
authoring an amicus brief on behalf of the League of Wisconsin Municipalities addressing
Wisconsin’s governmental immunity law – a matter he also argued before the Wisconsin
Supreme Court. Kyle enjoys representing municipalities and helping his clients deal with
the unique challenges they face as public entities.
Anita T. Gallucci is a partner in the Madison law firm of Boardman & Clark LLP, where
for the last 29 years, she has practiced primarily in the areas of energy,
telecommunications, broadband, video franchise, right-of-way management, and
municipal law. She has represented municipalities and municipal utilities before the
Public Service Commission of Wisconsin, the Federal Energy Regulatory Commission,
and the Federal Communications Commission. She serves as legal counsel for the
Municipal Electric Utilities of Wisconsin. Anita also represents municipalities and their
utilities with respect to electric service territory disputes, territorial agreements, customer
and facilities transfers, water tower leases for communications equipment, pole
attachment agreements, as well as the formation of municipal broadband utilities. Anita
is a past Chair of the Public Utilities Law Section of the Wisconsin State Bar. She received
her B.A. (1976) and M.A. (1978) from the University of Wisconsin-Madison and her J.D.
(1989) from the University of Wisconsin Law School.
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James Godlewski is the Neenah City Attorney, serving since 2002. A graduate of UWMadison (1979) and New York University School of Law (1983), Jim was Merrill City
Attorney from 1992 to 2002. Prior to a municipal law career, he was also Director of
Financing Programs for the Wisconsin Partnership for Housing Development in
Milwaukee from 1988 to 1992 and Executive Director of a private legal clinic in Chicago
from 1985 to 1988. Jim started his career in private practice in Chicago. He served as
President of the Government Lawyers Division Board of the State Bar of Wisconsin from
2005 to 2007 and has served on that board since 2000. He is Past-President of the
Lincoln County Bar Association, Past-President of the Attorney’s Section of the League of
Wisconsin Municipalities, and has been involved in various bar-related activities. Jim is
a member of the American Bar Association Section of State and Local Government Law
and of the International Municipal Attorneys Association.
Sally McCarthy Godlewski of McCarthy Godlewski LLC practices in the areas of
Trademark, Copyright, Trade Secret, Confidentiality, and Licensing in the Fox Valley. She
advises and counsels on the development, application, prosecution, defense and
enforcement for Intellectual Property matters. Ms. McCarthy Godlewski has worked
successfully to protect her clients’ Intellectual Property in the U.S., People’s Republic of
China, Taiwan, Hong Kong, Japan, Singapore, Malaysia, Vietnam and Cambodia, Ms.
McCarthy Godlewski serves on the Board of the American Origin Products Association.
She previously served as an adjunct faculty member at Lakeland College and at Fox Valley
Technical College. She also served on the Board of Collaborative Professionals of
Northeast Wisconsin.
Ms. McCarthy Godlewski is a member of the State Bar of Wisconsin, and an alumni
member of the Wisconsin Family Court Commissioners Association. She is admitted to
the U.S. District Court, Eastern and Western Districts of Wisconsin. Ms. McCarthy
Godlewski received her B.S. and J.D. from the University of Missouri-Columbia. She is
licensed to practice law in New York, Connecticut, Missouri, Illinois and Wisconsin. In
addition to her private practice, Ms. McCarthy Godlewski is employed part-time at Kohl’s
Department Stores as Intellectual Property Legal Counsel.
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Saveon Grenell is an Assistant City Attorney with the Milwaukee City Attorney’s Office.
He is a 2014 graduate of Texas Southern University, Thurgood Marshall School of Law.
While at the City Attorney’s Office, Saveon has worked with Milwaukee Police
Department and other agencies as a community prosecutor on issues affecting
neighborhoods such as nuisance properties. He has also engaged in general municipal
prosecution, building and zoning prosecution and was heavily involved in the City’s
federal litigation involving dockless scooters. In his work, he has written legal opinions
for and advised various departments such as the Milwaukee Police Department and the
Department of Public Works regarding traffic enforcement and has advised the
Department of Neighborhood Services regarding building and zoning violations. He
serves as an appointed member on the Leadership Development Committee of the State
Bar of Wisconsin and has recently been elected to the Board of Directors for the
Government Lawyers Division of the State Bar.
Art Harrington is a lawyer for Godfrey & Kahn where he practices as part of the firm’s
Environmental/Energy Team. He serves on a number of DNR Advisory committees
including the Brownfield Advisory Committee, the Air Management Study Group and the
Green Tier Advisory Committee. Art also serves as an Adjunct Professor at the Marquette
University Law School where he teaches an Energy Law Workshop.
Elizabeth Hummitzsch is Vice President at Mueller Communications where her
responsibilities include ensuring quality and consistency in client services across the
agency, serving as a resource for existing and potential new clients and managing several
internal teams to create and execute marketing and public relations strategies for a
diverse client portfolio. Elizabeth joined Mueller in 2008.
Elizabeth holds a degree in communication arts from the University of WisconsinMadison and is proud to be a Badger. She is a part of TEMPO Milwaukee’s Emerging
Women Leaders Program, designed to nurture and elevate the next generation of women
leaders in Milwaukee. Elizabeth co-chairs the group’s community involvement
committee.
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Douglas M. Ihrke is Chair and Professor in the Department of Public and Nonprofit
Administration at the University of Wisconsin-Milwaukee (UWM) where he also serves
as the Executive Director of the Helen Bader Institute (HBI) for Nonprofit Management.
For 12 years he served as Director of the Master of Public Administration (MPA) program
at UWM. Dr. Ihrke conducts research primarily on local governments and nonprofit
organizations and is most interested in the connection between the governance of these
institutions and their overall performance. In his free time, he likes to fish and hunt.
Todd D. Jex is a shareholder with Crivello Carlson. He concentrates his practice in civil
litigation with emphasis in the areas of construction litigation, contract and commercial
litigation, personal injury defense, professional liability, and commercial and residential
real estate. Todd not only devotes his practice to litigation, but also counsels clients on
litigation avoidance and represents clients in mediation and arbitration proceedings as a
means of alternative dispute resolution. In the context of construction law, Todd also
performs contract review for general contractors, subcontractors, owners, and design
professionals and handles payment disputes and construction lien matters.
Aviva Meridian Kaiser is Ethics Counsel at the State Bar of Wisconsin. Prior to joining
the State Bar in 2013, she taught at the University of Wisconsin Law School for 25 years.
She taught Professional Responsibilities, Ethical and Professional Considerations in
Writing, Problem Solving, and Risk Management. From 1992 until 2002, she was the
Director of the Legal Research and Writing Program. Aviva received her B.A. in Chinese
from the University of Pittsburgh and her J.D. from the State University of New York at
Buffalo Law School. She clerked for the Honorable Louis B. Garippo in People v. John
Wayne Gacy and clerked for the Honorable Maurice Perlin in the Illinois Appellate Court.
She practiced law in Chicago before beginning her full-time teaching career at IIT
Chicago/Kent College of Law. Aviva is a member of the State Bar of Wisconsin, a
Wisconsin Law Fellow, an American Bar Foundation Fellow, and a frequent speaker on
matters of professional ethics.
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Eric J. Larson is a shareholder with Municipal Law & Litigation Group, S.C. in
Waukesha, Wisconsin, which represents municipalities throughout Wisconsin as
municipal attorney, special counsel, and litigation defense counsel. He is the Village
Attorney for the Village of Fox Point, the Village of Dousman, the Village of Slinger, the
Village of Reeseville, the Village of Rochester, the Village of Wind Point, and Town
Attorney for the Town of Troy, the Town of Lowell, and the Town of Delafield, and serves
as special counsel to numerous other municipal entities. Eric has practiced municipal law
in Minnesota (admitted 1990) and Wisconsin (admitted 1994), first in-house as an
assistant county attorney, and in private municipal practice since 1994. He is a regular
speaker at the annual meetings of the League of Wisconsin Municipalities Municipal
Attorneys Institute, the Wisconsin Towns Association Town Attorneys Institute, and
national webinars on municipal topics, and he has long served as chair of the Waukesha
County Bar Association municipal section. Eric is a graduate of Earlham College and the
University of Minnesota Law School. Eric is grateful for the collegiality of the municipal
bar, which elevates the practice, and which is on display each year at the League
Attorney’s Institute.

Trena Larson is the Director of Finance/Treasurer for the City of Oshkosh since April
2014. She is responsible for the following divisions: Finance, Collections, Accounting,
Payroll, Parking, and Water/Sewer/Storm Water Utilities. Her role assists the City
Manager in preparing the City Budget and Capital Improvement Program (CIP) Budget.
In addition, Trena is responsible for the administration of budgeted funds and initiates
all borrowing included in the annual CIP plan. Prior to her appointment as Director of
Finance/Treasurer, she was the Administrative Coordinator/Finance Director for Adams
County. Trena has an Associate Degree in Accounting from Western Technical College
and a Bachelor of Business Administration degree, with an emphasis on Organizational
Management from Viterbo University.
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Scott R. Letteney is the City Attorney for the City of Racine. His legal practice focuses
primarily on labor and employment law, contracts, claims, litigation, and general
municipal law. He is also the municipal judge for the Town of Geneva, having so served
since 1999, and is an adjunct faculty member at the University of Wisconsin – Milwaukee
(UWM), where he teaches Organizational Theory and Practice and the Capstone Seminar
in the Master of Public Administration program. Scott is a retired Air Force lieutenant
colonel, having served as an active-duty and Wisconsin Air National Guard judge
advocate. Among the highlights of his career, he was an assistant professor of law at the
United States Air Force Academy and deployed overseas for various military operations,
including Operation Southern Watch, Operation Enduring Freedom, and Operation Iraqi
Freedom. Scott holds a Bachelor of Arts degree in political science; a Master of Public
Administration degree with a municipal management concentration, from University of
Wisconsin-Milwaukee (UWM); and received his Juris Doctorate from Marquette
University Law School. He has attained “All But Dissertation” status in UWM’s Urban
Studies PhD program, with an urban politics and administration specialization, and with
a dissertation target completion date of Fall 2019.
Lynn Lorenson is the City Attorney for the City of Oshkosh. She has worked for the
City of Oshkosh for 27 years, the last 10 years as the City Attorney. Lynn grew up in
Sturgeon Bay, attended Carroll College in Waukesha and the University of Nottingham
England for her undergraduate work, and received her Juris Doctorate from the
University of Wisconsin-Madison Law School. She has worked on a number of
brownfield and redevelopment projects, including a former WPS site which was
redeveloped into a municipal park with amphitheater; a number of former manufacturing
sites along the City’s riverfront; development of the City of Oshkosh’s Riverwalk; Oshkosh
Corporation’s Global Headquarters facility; and the new home of the Milwaukee Buck’s
G-League team the Wisconsin Herd.
James Macy is a shareholder with von Briesen & Roper, S.C. Jim represents employers
in all aspects of labor and employment including such matters as collective bargaining
negotiations, grievance matters, unfair labor practices, discrimination defense, disability
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and ADA issues, wrongful discharge or employment contract disputes, non-competition
issues and other difficult personnel transactions. He drafts employment agreements and
negotiates employment severances. He represents private and public sector employers of
all sizes, including those with union and non-union workforces. Jim has been recognized
in Best Lawyers in America® continuously since 2005 through 2019 and has been
selected as their “Lawyer of the Year” for Employment Law - Management in 2013 and
2015 and “Lawyer of the Year” for Labor Law - Management in 2013. He serves as the
Chair of the Oshkosh Leadership Steering Committee and the Town of Black Wolf Board
of Zoning Appeals. Jim also served as a Director on numerous civic Boards including
Oshkosh Chamber of Commerce, Grand Opera House, the Oshkosh Area Humane Society
and Unified Catholic Schools Foundation. He is a member of the State Bar of Wisconsin,
the Florida State Bar and the American Bar Association.
James Madlom is Chief Operating Officer of Mueller Communications. In addition to
his role overseeing the work of the firm, he manages a variety of client teams responsible
for developing and implementing community relations and public affairs strategies,
public awareness campaigns and marketing communications plans.
James earned both his bachelor’s degree and law degree, magna cum laude, from
Marquette University. He is an active member of his community, serving as a director on
the boards of the Alzheimer’s Association of Southeastern Wisconsin, Milwaukee Public
Theatre, SaintA and St. Charles Youth & Family Services. He is an active volunteer with
Rotary Club of Milwaukee. Previously, he has served as President of the Shorewood
Foundation, as part of the United Performing Arts (UPAF) Campaign Cabinet, and as a
board member with Volunteer Center of Milwaukee, Everyday Philanthropists and NonProfit Center of Milwaukee.
Mary O’Connor is Partner, Forensic and Valuation Services of Sikich LLP. She has
worked exclusively in the field of forensics since 1979 specializing in forensic consulting
in litigation and fraud matters for municipalities and corporations; and has provided
litigation consulting and expert witness testimony to Federal, State and local jurisdictions
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across the United States and internationally.

She routinely works with municipal

governments and law enforcement to solve issues related to employee dishonesty and
independent support for insurance claims, civil litigation and restitution matters. Mary
served as the elected Commissioner of Finance, City Treasurer for her hometown for two
terms which gives her unique perspective into the pressures and constraints facing local
governments when dealing with fraud incidents. Becoming a Partner of Sikich LLP in
2010, she was formerly employed by the international forensic accounting firm of RGL,
Inc., and Deloitte. She holds a B.A. from the University of Illinois, Urbana, an M.B.A.
with a concentration in finance from Georgia State University, Atlanta, is a Certified
Fraud Examiner (CFE), and a Senior Member of the American Society of Appraisers
(ASA). Mary also holds a Certificate in Municipal Internal Controls from the Carl Vinson
Institute of Government, University of Georgia.
John Osborne is a Principal Hydrogeologist and Senior Vice President with the BostonBased Consulting firm of GZA. He received his Bachelor of Science and Master of Science
degrees in Geological Sciences and Geophysics from the University of WisconsinMilwaukee. John manages and directs a large diversity of hydrogeologic, environmental
and groundwater resource projects implemented by teams of engineers and scientists at
GZA.

He has taken active roles in representing clients and negotiating technical issues

with the USEPA, the Department of Justice, the Wisconsin DNR and many other state
regulatory agencies.

His areas of specialization have included geological and

hydrogeological site characterization and development of conceptual site models (CSMs)
used in unraveling the complexities of contaminant migration including emerging
contaminants such as PFAS, and the selection of remedial solutions that balance both risk
and cost. While based in Wisconsin, John has responsibility for GZA’s operations
throughout the Great Lake’s states.
Mr. Osborne received his Bachelor of Science and Master of Science degrees in Geological
Sciences and Geophysics from the University of Wisconsin-Milwaukee.
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Julia K. Potter practices with Boardman & Clark, LLP in Madison, Wisconsin and is a
member of the firm’s municipal and commercial real estate practice groups. Julia assists
individuals, businesses, and municipalities with a wide range of legal issues involving real
estate, land use, and municipal law — from drafting and negotiating purchase and sale
agreements, easements, leases, and declarations to assisting clients with development
issues, right-of-way regulation, tax increment financing, telecommunications siting,
zoning changes and variances, and all manner of disputes regarding real estate. She also
serves as Village Attorney for the Village of West Baraboo.
Julia received her law degree, summa cum laude, from the University of Michigan Law
School and her B.A. from Brown University. She is a member of the State Bar of
Wisconsin and the American, Dane County, and Sauk County Bar Associations, as well as
the American Planning Association. Julia also sits on the City of Fitchburg Zoning Board
of Appeals and is a member of the Rotary Club of Madison – After Hours, Habitat for
Humanity Young Professionals of Dane County, and United Way’s Rosenberry Society.
Julia and was named an “Up and Coming Lawyer” by the Wisconsin Law Journal in 2018.
Claire Silverman is Legal Counsel for the League of Wisconsin Municipalities. She
supervises the legal services provided by the League; answers questions of a general
nature for officials and employees of member municipalities; writes legal articles for the
League’s magazine and amicus briefs in appellate cases involving issues of statewide
concern to municipalities; organizes an annual institute for municipal attorneys; and
educates local officials on a variety of topics pertaining to their duties. She also
coordinates legal material for the League's website. Claire joined the League staff in 1992.
Christopher R. Smith is a 2004 Marquette Law School graduate and employed at
Wesolowski, Reidenbach & Sajdak, S.C. He is currently the City Attorney for the City of
South Milwaukee and the Village Attorney for the Village of Mount Pleasant. Chris is the
founder and President of 'Da Cruser Foundation, a charitable organization that recently
installed a life size bronze statue of South Milwaukee legend Reggie "Da Crusher"
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Lisowski. He is a two-time WIAA Division III football state champion (1995 & 1996) as a
member of the mighty New Berlin Eisenhower Lions.
Tyrone St. Junior, II, is an Assistant City Attorney for the City of Milwaukee, and a
2010 graduate of Marquette University Law School. He obtained his philosophy degree
in his hometown at Loyola University New Orleans. Tyrone primarily represents the City
of Milwaukee Licenses Division, but also represents the Common Council in license
related matters, and advises the city on election law, 1st Amendment issues, municipal
prosecution, and nuisance abatement. Prior to his employment at the City of Milwaukee,
he spent six years as a felony prosecutor in the Milwaukee County District Attorney’s
Office.
Adrian Stocks
James Walsh is the elected City Attorney for the City of Appleton and has served in that
capacity since 2000. Prior to becoming City Attorney he worked as the Assistant City
Attorney in Appleton from 1989 to 2000 and before thqt was the Assistant District
Attorney in Richland County. Jim graduated from Marquette University with a BA degree
in Political Science and received a Law Degree from Gonzaga University in Spokane,
Washington in 1985.
Ted Waskowski is a partner at Stafford Rosenbaum LLP. Almost all of his work is in
litigation.

Mr. Waskowski has represented dozens of Wisconsin municipalities in

hundreds of litigated matters. He has defended municipalities against age discrimination,
ADA, first amendment, FMLA, prisoners' rights and police brutality claims. He has also
represented numerous municipalities in environmental matters, including those
involving leaking municipal landfills, fuel storage facilities and contaminated wells.
Construction disputes and coverage issues have always been a significant part of his
practice.

Municipal Attorney Section Officers and League Staff
The 2019 program was planned by the officers for the Municipal Attorneys Section and
League Staff.
Municipal Attorneys Section Officers
Frog Prell, President
Frog Prell is the City Attorney for the City of Superior and has served in that capacity since
March of 2003. He grew up in rural Wyoming and earned a Bachelor’s Degree at the
University of Wyoming in Laramie. Frog received his J.D. from Hamline University
School of Law in St. Paul, Minnesota and is licensed to practice law in Wisconsin and
Minnesota. Frog volunteers or has previously volunteered on a number of non-profit
boards including the Superior/Douglas County YMCA and the Superior Scholarship
Foundation. He enjoys spending time with his wife, son, daughter and Irish Setter.
Lynn Lorenson, President
Lynn Lorenson is the City Attorney for the City of Oshkosh. She has worked for the City
of Oshkosh for 27 years, the last 10 years as the City Attorney. Lynn grew up in Sturgeon
Bay, attended Carroll College in Waukesha and the University of Nottingham England for
her undergraduate work, and received her Juris Doctorate from the University of
Wisconsin-Madison Law School. She has worked on a number of brownfield and
redevelopment projects, including a former WPS site which was redeveloped into a
municipal park with amphitheater; a number of former manufacturing sites along the
City’s riverfront; development of the City of Oshkosh’s Riverwalk; Oshkosh Corporation’s
Global Headquarters facility; and the new home of the Milwaukee Buck’s G-League team
the Wisconsin Herd.

Municipal Attorney Section Officers and League Staff
League of Wisconsin Municipalities Staff
Claire Silverman, Legal Counsel
Claire Silverman supervises the legal services provided by the League; answers questions
of a general nature for officials and employees of member municipalities; writes legal
articles for the League’s magazine and amicus briefs in appellate cases involving issues of
statewide concern to municipalities; organizes an annual institute for municipal
attorneys; and educates local officials on a variety of topics pertaining to their duties. She
also coordinates legal material for the League's website. Claire joined the League staff in
1992.
Maria Davis, Assistant Legal Counsel
Maria Davis is Assistant Legal Counsel at the League of Wisconsin Municipalities. Maria
provides legal assistance to municipal attorneys and officials through telephone inquiries,
written opinions and briefs, workshop presentations, and published articles. She also
assists in writing League handbooks and planning an annual institute for municipal
attorneys. Maria joined the League staff in 2018.
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Regulating the ROW in the Wake
of the FCC’s Small Cell Order
League of Wisconsin Municipalities
2019 Municipal Attorneys Institute
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What is 5G?
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Source: https://www.youtube.com/watch?v=GEx_d0SjvS0
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These are some of the technologies that carriers
will be using to provide 5G service:
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FCC’s Perspective on 5G and Local
Regulation
• To meet rapidly increasing demand for wireless services and
prepare our national infrastructure for 5G, providers must
deploy infrastructure at significantly more locations using new,
small cell facilities.
• The new Small Cell Order (Sept. 2018) is part of a national
strategy to promote the timely buildout of this new
infrastructure across the country by eliminating regulatory
impediments that unnecessarily add delays and costs to
bringing advanced wireless services to the public.
23
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FCC Proceedings
Accelerating Wireless and Wireline Broadband
Deployment by Removing Barriers to
Infrastructure Investment

FCC Small Cell Order (Sept. 26, 2018)
• Defined Small Wireless Facilities (“SWF”)
• Revised preemption standards as applied to:
• State and local regulation of SWF
• Aesthetic, spacing, and undergrounding requirements for SWF
• Fees (one-time and recurring) charted to SWF
• Two new shot clocks for SWF
• 60 days for collocation on preexisting structures
• 90 days for new builds
• Codified the existing 90- and 150-day shot clocks for non-SWF
deployments
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Small Wireless Facilities - Defined
• Antenna - no more than 3 cubic feet in
volume
• Associated equipment - no more than 28
cubic feet
• Height
• Antennas are mounted on structures that
are 50 ft tall or less, including antennas, or
• Mounted on structures no more than 10%
taller than “adjacent structures,” or
• Antennas do not extend the height of
structure to more than 50 ft or by more
than 10%, whichever is higher

Effective Prohibition
• Under Federal law, state and local governments
cannot adopt regulations that prohibit or have
the effect of prohibiting wireless or wireline
telecommunications services.
• Applies to local regulations affecting use of
public (e.g., local right-of-way) and private
property
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Effective Prohibition Test: General
A state or local requirement effectively prohibits
deployment of wireless or wireline
telecommunications when it “materially limits or
inhibits any competitor’s or potential competitor’s
ability to compete in a fair and balanced legal and
regulatory environment.”
41

Effective Prohibition Test: Fee
Requirements
Fees must:
(1) reasonably approximate government’s costs;
(2) be objectively reasonable to pass on to carrier;
and
(3) be no higher than fees charged to competitors
in similar circumstances.
41
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Presumptively Reasonable Fee Amounts
• Fee amounts that are presumed acceptable are:
• $500 for a “single up-front application that includes up to five SWF,
with an additional $100 for each SWF beyond five”
• $270 per SWF, per year for all recurring fees (including “any possible
ROW access fee or fee for attachment to municipally-owned
structures in the ROW”)
• Can charge fees above these levels only by showing that the fees are “a
reasonable approximation of the local government’s objectively
reasonable costs and are non-discriminatory”
• The ruling sets no specific accounting or cost-allocation
methodologies.

Practice Tips: Fee Requirements
• Perform a cost study.
• Take into account municipal staff time, outside legal
counsel and engineers’ fees for:
• Reviewing applications for completeness, technical
suitability, and compliance with safety standards;
• Conducting pre- or post-construction inspections; and
• Administering public notification process (if any).

10
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Effective Prohibition Test: Non-Fee
Requirements
Aesthetic, undergrounding, or spacing requirements
must be:
(1) reasonable;
(2) no more burdensome than those applied to other
infrastructure deployments; and
(3) objective and published in advance.
41

Practice Tips: Non-Fee Requirements
• Aesthetic requirements are reasonable if “they
are technically feasible and reasonably directed
to avoiding or remedying the intangible public
harm of unsightly or out-of-character
deployments.”
• However, increased cost to comply with an
aesthetic standard may, in some cases, constitute
an effective prohibition.
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Practice Tips: Non-Fee Requirements
MOST DEFENSIBLE

EXAMPLES

• Public safety
• Not prohibitively expensive
• Doesn’t materially interfere
with strength or
effectiveness of wireless
network
• Applies to all similar
facilities in the ROW

• All equipment cabinets in the
ROW must be placed so that
they do not impede pedestrian
or vehicular traffic or result in
damage to the root systems of
trees in or near the ROW.
• Pole-mounted equipment must
be placed high enough above
ground level to provide
adequate clearance for
pedestrians and bicyclists.

Practice Tips: Non-Fee Requirements
LEAST DEFENSIBLE

EXAMPLES

• Purely aesthetic
• Prohibitively expensive
• Materially interferes with
strength or effectiveness of
wireless network
• Applied inconsistently to
various ROW users

• Minimum spacing requirement
that would prevent wireless
system from functioning
efficiently
• All wireless facilities must be
placed underground (but the
facilities wouldn’t function
properly if underground and/or
other utility facilities in the area
are above ground).

12
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Practice Tips: Non-Fee Requirements
• One size does not fit all.
• Consider the current state of deployments in
your community’s ROW.
• Consider any existing requirements imposed on
other infrastructure deployments in your
community’s ROW.

Shot Clocks
• Two new shot clocks for SWF:
• 60 days for collocation on preexisting structures
• 90 days for new builds

• Shot clocks apply to all state and local government
authorizations needed to deploy personal wireless service
infrastructure.
• Failure to act within the new SWF shot clocks is presumed to
prohibit the provision of services; local government must then
immediately provide all required authorizations.

13
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Completeness Review

Shot Clocks

14
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Practice Tips: Shot Clocks
• As between state and federal law, the more restrictive shotclock requirement applies.
• Wis. Stat. § 182.017(9) – within the ROW
• Wis. Stat. § 66.0404 – outside of the ROW

• Require the wireless provider to specify the shot clock that
applies to each application.
• Shot clocks can be extended by mutual agreement.
• Work with the carriers.
• Carriers want to complete projects.
• Carriers don’t want projects delayed by litigation.
• Carriers are unlikely to litigate if you’re working with them.

Thank you!
ANITA T. GALLUCCI
agallucci@boardmanclark.com
608-283-1770

JULIA K. POTTER
jpotter@boardmanclark.com
608-283-1720
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MEMORANDUM
TO:

Curt Witynski, Deputy Executive Director
Claire Silverman, Legal Counsel
League of Wisconsin Municipalities

FROM:

Anita T. Gallucci
Julia K. Potter
Jared W. Smith

DATE:

February 4, 2019

RE:

FCC 2018 Small Cell Order1 and Model Ordinance for Siting of Wireless
Facilities in Local Rights-of-Way

We have been asked to draft a Model Ordinance regulating the siting of wireless
telecommunications facilities in local rights-of-way (“ROW”), taking into account the
2018 Small Cell Order, which was recently released by the Federal Communications
Commission (“FCC”). The order will have a profound effect on Wisconsin cities and
villages when exercising their authority to regulate the use of local ROW by providers of
wireless telecommunications services pursuant to their statutory home rule powers,
Wis. Stat. § 196.58(1r), and Wis. Stat. § 182.017(1r). As discussed below, the order
imposes new and significant limitations on a municipality’s ability to regulate wireless
facilities in the ROW.2 The effective date of the 2018 Order with respect to the new
limitations on ROW fees and deadlines for acting on permit applications was January
14, 2019, and the new limitations on aesthetic standards will go into effect April 15,
2019. 3

In the Matter of Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure
Investment, Declaratory Ruling and Third Report and Order, WT Docket No. 17-79, WC Docket No. 17-84,
FCC 18-133, 2018 WL 4678555 (released Sept. 27, 2018)(“2018 Small Cell Order” or “2018 Order”).
2 The 2018 Order limits state and local regulation in the same way, but this memorandum focuses on local
regulation.
3 2018 Order at ¶¶ 89 and 153.
1
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While the 2018 Order affects municipal regulation of all wireless telecommunications
facilities in the ROW, the order is directed at small wireless facilities4 (“SWF”) used to
provide personal wireless services to the public (e.g., cell phone service). Small cell
systems, as well as distributed antenna systems, which are similar to small cell systems,
are deployed to serve areas of high demand and to enhance broadband capacity. These
systems typically use relatively small antennas and equipment cabinets installed on
utility poles, street light poles, traffic signal poles, or stand-alone poles. Small cell and
distributed antenna system components in the ROW can include: poles, antennas, base
stations or equipment cabinets, power sources or meters, canisters or boxes attached to
a pole for housing antennas or equipment, and fiber lines.5
This memorandum will briefly summarize the 2018 Order and will serve as a guide to
the Model Ordinance, explaining the legal basis for the central provisions of the
ordinance and discussing issues a municipality will have to consider in adapting the
Model Ordinance to its specific circumstances. It is important to understand that the
Model Ordinance is not a one-size-fits-all ordinance and that it will have to be reviewed
carefully and adapted by the municipal attorney in conjunction with the departments
responsible for administering the ordinance.
In that regard, some municipalities may already have detailed ROW ordinances. In such
cases, we would expect that these municipalities would look to the Model Ordinance to
update their existing ordinances by incorporating the provisions relating to wireless
telecommunications facilities and excluding any redundant provisions (e.g., Sections 10
and 11 pertaining to the relocation or abandonment of facilities). On the other hand,
municipalities with less robust ordinances may wish to consider developing an
ordinance pertaining to the installation and maintenance of wireless and other utility
facilities in the ROW, such as electric, wireline telecommunications, and cable TV
facilities.
The following documents and information are provided with this memorandum:
Attachment A:
Attachment B:
Attachment C:
Attachment D:

Model Ordinance
Application Checklist
Sample Aesthetic Standards
Relevant Laws and Regulations

The term “small wireless facilities” is defined in 47 C.F.R. § 1.6002(l). All of the regulations cited in this
memorandum appear in full in Attachment D.
5 Practical Law Government Practice, Small Wireless Facilities in Public Rights-of-Way, Practical Law
Practice Note 10-014-4949 (last accessed Jan. 23, 2019).
4
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A.

FCC’S 2018 SMALL CELL ORDER

The purported object of the 2018 Small Cell Order is to remove perceived barriers to the
deployment of wireless broadband services by ensuring that wireless broadband
providers have low-cost and easy access to municipal property located in local ROW.
The 2018 Order attempts to achieve this purpose by limiting municipal authority to
regulate the placement of SWF in local ROW and on municipally owned structures in
the ROW, including light poles, traffic light poles, and utility poles.
1.

Source of FCC Authority

The FCC looks to Sections 253 and 332 of the Telecommunications Act of 1996 (the
“Act”) as the basis for its legal authority. First, Section 253(a) of the Act, 47 U.S.C.
§ 253(a), provides that “[n]o State or local statute or regulation, or other State or local
legal requirement, may prohibit or have the effect of prohibiting the ability of any entity
to provide any interstate or intrastate telecommunications service.” In addition,
Section 253(c) preserves state and local authority to regulate the ROW and “to require
fair and reasonable compensation from telecommunications providers,” provided that
such regulations are “competitively neutral” and “nondiscriminatory.”
Second, Section 332(c)(7)(B)(i) of the Act, 47 U.S.C. § 332(c)(7)(B)(i), provides that
“[t]he regulation of the placement, construction, and modification of personal wireless
service facilities by any State or local government … (I) shall not unreasonably
discriminate among providers of functionally equivalent services; and (II) shall not
prohibit or have the effect of prohibiting the provision of personal wireless services.” In
addition, Section 332(c)(7)(B)(ii) requires state and local governments to act on
wireless siting applications “within a reasonable period of time.”
By its terms, Section 253 applies to both wireline and wireless telecommunications
facilities located in the ROW. Thus, it is no surprise that the FCC looks to Section 253
for its authority. However, though not limited by its express language, Section
332(c)(7) had previously only been applied to wireless facilities outside the ROW. The
2018 Order clarifies that Section 332(c)(7) also applies to wireless facilities inside the
ROW and that both 253(a) and 332(c)(7) apply to “wireless telecommunications
services as well as to commingled services and facilities.”6

6

2018 Small Cell Order at ¶ 36.
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2.

New Effective Prohibition Standard

As stated above, both Sections 253(a) and 332(c)(7)(B)(i)(II) provide that municipal
regulations are preempted if they prohibit or have the effect of prohibiting the
provision of a telecommunications service or personal wireless service. In the 2018
Small Cell Order, the FCC adopted a new standard to determine whether a municipal
regulation constitutes an effective prohibition on the provision of a telecommunications
or personal wireless service. Specifically, the FCC declared that an effective prohibition
occurs where a municipal legal requirement “materially limits or inhibits any
competitor’s or potential competitor’s ability to compete in a fair and balanced legal
and regulatory environment.”7
The FCC rejected the rulings of those federal circuit courts that have “held that a denial
of a wireless siting application will ‘prohibit or have the effect of prohibiting’ the
provision of personal wireless service under Section 332(c)(7)(B)(i)(II) only if the
provider can establish that it has a significant gap in service coverage in the area and a
lack of feasible alternative locations for siting facilities.”8 The effective prohibition test
now applies not only when a provider is attempting to fill a gap in coverage, but also
when the provider proposes to densify its existing wireless network, introduce new
services, or otherwise improve service capabilities.9 Effectively, all ROW regulations as
applied to telecommunications service providers will now be scrutinized under the new
effective prohibition test. The FCC goes on to discuss its new test as applied to fees and
other non-fee legal requirements, such as aesthetic and undergrounding requirements.
B.

LIMITATIONS ON MUNICIPAL REGULATORY AUTHORITY

Although municipalities have the right to regulate wireless telecommunications
facilities sited in local ROW pursuant to their statutory home rule powers, Wis. Stat.
§§ 196.58(1r), and 182.017(1r), there are significant limitations imposed on municipal
regulatory authority by both state and federal laws and regulations.
While this memorandum focuses on the new federal limitations, it is also important to
have a general understanding of state law limitations on municipal regulatory
authority. Under Wisconsin law, a municipality has the authority to regulate utility
facilities in the ROW, subject to the requirement that those regulations be “reasonable”
Id. at ¶¶ 35-37 (emphasis added).
Id. at ¶ 34.
9 Id. at ¶ 37.
7
8
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and defensible on public health, safety, and welfare grounds.10 The Public Service
Commission of Wisconsin (“PSC”) has been authorized to hear complaints by utility
companies challenging a particular municipal regulation as unreasonable.11 The PSC’s
role is to determine, after a hearing, whether the regulation is unreasonable. If the PSC
so concludes, the challenged regulation is void.12
1.

Moratoria

Express or de facto moratoria on the deployment of wireless facilities are prohibited.13
Unlike express moratoria, which are formally codified by municipalities as outright
prohibitions, de facto moratoria are “local actions that are not express moratoria, but
that effectively halt or suspend the acceptance, processing, or approval of applications
or permits for telecommunications services or facilities in a manner akin to an express
moratorium.”14 Such de facto moratoria include: (i) blanket refusals to process
applications; (ii) refusals to issue permits for a category of structures; (iii) frequent and
lengthy delays of months in issuing permits and processing applications; and (iv) claims
that applications cannot be granted until pending local, state, or federal legislation is
adopted.15
2.

Deadlines for Acting on a Wireless Siting Application

Both state and federal law impose certain time limits for review of and action on
applications to place wireless telecommunications facilities in local ROW. These time
limits, discussed in detail below, are commonly referred to as “shot clocks” and can vary
based on the type of application submitted. Municipalities must be familiar with the
shot clocks and be sure to structure their application review processes to allow for final
action on an application within the applicable shot clock time period.

See Wis. Stat. §§ 196.58(1r)(a) and 182.017(1r).
See Wis. Stat. §§ 196.58(4) and 182.017(8).
12 Wis. Stat. § 196.58(4)(a).
13 Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, Third
Report and Order and Declaratory Ruling, WT Docket No. 17-79, WC Docket No. 17-84, FCC 18-111, 2018
WL 3738326 at ¶¶ 145 and 149 (Aug. 3, 2018)(“Moratoria Declaratory Ruling”).
14 Id. at ¶ 149.
15 Id.
10
11
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a.

Federal Shot Clocks

In its 2009 Declaratory Ruling, the FCC decided to use shot clocks to define a
presumptive “reasonable period of time” beyond which a municipality’s inaction on a
wireless siting application would constitute a “failure to act” within the meaning of
Section 332.16 It determined that 90 days was a reasonable period of time for a
municipality to act on an application to collocate a wireless telecommunications facility
on an existing structure and that 150 days was reasonable for acting on an application
for a facility requiring a new support structure.
The 2018 Small Cell Order adopts two new shot clocks that apply to applications to place
SWF in local ROW. The order also preserves and codifies the shot clocks adopted in the
2009 Declaratory Ruling.
The new SWF shot clocks allow:
•

60 days for reviewing an application for the attachment of SWF to existing
structures,17 and

•

90 days for reviewing an application for the placement of SWF on new
structures.18

The shot clocks begin to run from the day the application is submitted (or the next
business day if a submission is made on a holiday), rather than the day the municipality
determines that the application is complete.19 If an applicant files multiple applications
at the same time (a “batched application”), whether under one application cover sheet
or separate cover sheets, the longest shot clock applicable to any application in the
batch will apply to the entire batch.20

2018 Small Cell Order at ¶ 104 (citing Petition for Declaratory Ruling to Clarify Provisions of Section
332(c)(7) to Ensure Timely Siting Review, Declaratory Ruling, 24 FCC Rcd 13994 (2009)(“2009
Declaratory Ruling”), aff’d, City of Arlington v. FCC, 668 F.33d 229 (5th Cir. 2012), aff’d, 569 U.S. 290
(2013)).
17 47 C.F.R. § 1.6003(c)(1)(i).
18 47 C.F.R. § 1.6003(c)(1)(iii).
19 2018 Small Cell Order at ¶ 19 (citing In the Matter of Acceleration of Broadband Deployment by
Improving Wireless Facilities Siting Policies, WT Docket No. 13-328, Report and Order, 29 FCC Rcd 12865,
12970 at ¶ 258 (2014), aff’d, Montgomery County v. FCC, 811 F.3d 121 (4th Cir. 2015)).
20 2018 Small Cell Order at ¶ 114.
16
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If the municipality misses the applicable shot clock deadline, it is presumed to have
violated the effective prohibition standard under Sections 253(a) and
332(c)(7)(B)(i)(II). The applicant may then commence an action in a court of
competent jurisdiction alleging a violation of the effective prohibition standard and
seeking injunctive relief granting the application. However, if the applicant brings a
court action because the federal shot clock deadline was missed, the municipality has
the opportunity to demonstrate that the failure to act was reasonable under the
circumstances and, therefore, did not materially limit or inhibit the applicant from
introducing new services or improving existing services, thereby rebutting the effective
prohibition presumption.21
b.

Eligible Facilities Requests Under Section 6409(a) of
the Spectrum Act22

Because the Model Ordinance is designed to apply to all wireless facilities, it also
addresses eligible facilities requests, which have their own federal shot clock and
remedy. An eligible facilities request is any request to add, remove, or replace
transmission equipment (e.g., antennas) on an existing privately owned wireless tower
or base station where the proposed work will not substantially change the physical
dimensions of the tower or base station.23 A “tower” includes any structure built for the
sole or primary purpose of supporting any FCC-licensed or authorized antennas and
their associated facilities.24 “Base stations” consist of structures other than towers that
support antenna, transceiver, or other associated equipment, even if the structure was
not built for the sole or primary purpose of providing such support, but does not
include structures that do not, at the time of a request, support or house base station
components.25
If the proposed project meets the definition of an eligible facilities request, the
municipality must grant the request within 60 days, regardless of whether the
application meets the standards that the municipality would apply to other wireless
telecommunications facilities applications.26 If the 60-day shot clock deadline is
Id. at ¶ 130 and Appendix C at ¶ 4.
Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96 (codified at 47 U.S.C. § 1455)
(“Spectrum Act”).
23 47 C.F.R. § 1.6100(b)(3).
24 47 C.F.R. § 1.6100(b)(9).
25 47 C.F.R. § 1.6100(b)(1).
26 47 C.F.R. § 1.6100(c).
21
22
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missed, the application is deemed granted.27 To prevent the project from going
forward, the municipality must seek injunctive relief in a court of competent
jurisdiction.28
c.

Broadened Applicability of Shot Clocks

FCC shot clocks no longer apply just to applications to install or modify wireless
telecommunications facilities. For all federal shot clocks (except for eligible facilities
requests), all permits and authorizations necessary for the deployment of wireless
facilities must now be approved or denied within the applicable shot clock period,
unless the municipality and the applicant agree to a different time frame.29 This
includes such authorizations as building permits, ROW access permits, lease or license
agreements, road closure permits, aesthetic approvals, excavation permits, and any preapplication procedures. If there are any public meetings or hearings on the applications
or a local appeal of a denial, those processes must also be completed within the time
limits. The shot clocks also apply to negotiation of any lease or license agreements to
collocate wireless facilities on municipally owned property in the ROW, such as street
lights, traffic poles, or utility poles.
We do not yet know how the shot clocks, in practice, will be applied to negotiating lease
or license agreements for SWF to be placed on municipally owned structures in the
ROW. However, we recommend developing written technical and aesthetic
requirements now that will protect the municipality’s street lights, utility poles, and
other property to the extent possible in light of the 2018 Order. That being said, we
would expect that the providers and municipalities will be able to agree to extend the
shot clock deadlines to accommodate the negotiation process.

Id.
47 C.F.R. § 1.6100(c)(5).
29 2018 Small Cell Order at ¶ 132.
27
28
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d.

Deadlines for Review of SWF and Non-SWF
Applications for Completeness

The 2018 Order also sets deadlines for the initial review of wireless applications to
determine whether the applications are complete or are missing any required
information:
•

10 days to review a SWF application for completeness and notify the applicant in
writing of the missing information. The applicable shot clock resets to zero
when the missing information is submitted.30

•

30 days to review any wireless application for completeness (including SWF
applications where the 10-day deadline is missed) and to notify the applicant in
writing of the missing information. The applicable shot clock is tolled until the
missing information is submitted.31

•

10 days to review the missing information that the provider submits and notify
the applicant in writing of the information that is still missing. The applicable
shot clock is tolled until the missing information is submitted.32

The notification that the application is “materially incomplete,” must “clearly and
specifically” identify:
•

the missing documents or information, and

•

the specific rule or regulation creating the obligation to submit such documents
or information.33

See the table in section 2.e below for a summary of all of the federal review deadlines
that currently apply to the placement of telecommunications facilities in the ROW.

47 C.F.R. § 1.6003(d)(1).
47 C.F.R. § 1.6003(d)(2).
32 47 C.F.R. § 1.6003(d)(3).
33 47 C.F.R. § 1.6003(d)(1).
30
31
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e.

ACTIVITY

DEADLINE

Table of Federal Shot Clocks and Completeness Review
Deadlines
TYPE OF APPLICATION

FCC RULE

(calendar
days)

REVIEW FOR
COMPLETENESS

10 days

Review SWF application and notify applicant
in writing of missing information. Shot clock is
reset to zero when the applicant submits the
missing information.

47 C.F.R. § 1.6003(d)(1)

30 days

Review any wireless facility application and
notify applicant in writing of missing
information. Shot clock is tolled until the
applicant provides the missing information.

47 C.F.R. §1.6003(d)(2)(iii)

10 days

Review a resubmission and notify applicant of
any missing information. Shot clock is tolled
again until applicant submits the additional
information.

47 C.F.R. § 1.6003(d)(3)(iii)

60 days

Application to collocate SWF on an existing
structure (including non-telecommunications
structures)

47 C.F.R. § 1.6003(c)(1)(i)

90 days

Application for SWF involving construction of a
new structure

47 C.F.R. § 1.6003(c)(1)(iii)

Application to collocate non-SWF facility on an
existing structure

47 C.F.R. § 1.6003(c)(1)(ii)

150 days

Application for a non-SWF facility involving
construction of a new structure

47 C.F.R. § 1.6003(c)(1)(iv)

60 days

Eligible Facilities Request to add, remove, or
replace equipment on an existing tower or base
station that doesn’t substantially change the
physical dimensions of the tower or base
station

47 C.F.R. § 1.6100(c)(2)

GRANT PERMIT
90 days
OR DENY
APPLICATION
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f.

Wisconsin Shot Clocks

Wisconsin law also imposes shot clocks on wireless telecommunications facilities
applications.34 As between state and federal law, the more restrictive shot clock
requirement applies. Wisconsin law provides a 60-day shot clock for applications to
place or modify utility facilities in the ROW.35 If the municipality fails to either approve
or deny the permit within the 60-day statutory window, the application is deemed
approved and the installation can go forward.36
Since this shot clock begins to run when the application is received and not when the
application is determined to be complete, a municipality may have no choice but to
deny the permit on incompleteness grounds.37 It would be up to the provider to
resubmit the application with the missing information. In any event, if the municipality
denies the permit, it must “provide the applicant a written explanation of the reasons
for the denial at the time the municipality denies the application.”38
Although outside the scope of the Model Ordinance, it is important to be aware that
Wisconsin also has timelines for reviewing permit applications for wireless installations
outside the ROW. Under Wis. Stat. § 66.0404(3)(c) and (2)(d), a municipality has 45
days in which to either approve or deny an application to place a “mobile service”
facility on an existing structure not requiring substantial modification and 90 days
when the facility requires a new support structure or the substantial modification of an
existing structure. These shot clocks begin to run when the application is complete. If,
upon receipt of an application, the municipality fails to take the proper actions within
the prescribed deadline, the “applicant may consider the application approved.”39
g.

Model Ordinance Comment

Due to the complexity of determining which of the federal and/or state shot clocks
apply to any given application, we suggest that the municipality require the wireless
provider to specify in its application the shot clocks that apply and the basis for that
A municipality’s local code of ordinances may also contain relevant time limits. They would apply if
they set a shorter time in which to act than either federal or state law.
35 Wis. Stat. § 182.017(9).
36 Id.
37
Before doing so, the municipality should consult with counsel to determine the implications of this
denial on the federal shot clock deadlines, if any.
38 Id.
39 Wis. Stat. § 66.0404(2)(d) and (3)(c).
34
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determination. This application requirement is contained in Section 6(b)(4) of the
Model Ordinance.
One should also keep in mind that the shot clocks may be extended by mutual
agreement. An agreement extending the applicable shot clock deadlines may be
particularly appropriate in the case of batched applications, where an applicant submits
many applications at the same time and the municipality may need to outsource review
of the applications to a third-party contractor. Section 5(b)(11) of the Model Ordinance
gives the person charged with administering the ordinance the power to enter into
agreements with applicants to extend a shot clock.
3.

Limitations on Application Fees, ROW Access Fees, and
Charges for Use of Municipally Owned Structures in the ROW

The 2018 Order declares that application fees, ROW access fees, and fees charged for the
use of municipally owned property in the ROW (including street lights, traffic poles, and
utility poles) are unlawful unless the following three conditions are met:
•

the fees are a reasonable approximation of the municipality’s
costs,
• only objectively reasonable costs are factored into those fees,40
and
• the fees are no higher than the fees charged to similarly situated
competitors in similar situations.41
The fees subject to these conditions include all fees pertaining to the deployment of the
wireless facilities, including one-time application or permit fees “such as siting
applications, zoning variance applications, building permits, electrical permits, parking
permits, or excavation permits” as well as recurring fees such as ROW access fees and
“fees for the attachment to or use of property within the ROW owned or controlled by
the government (e.g., street lights, traffic lights, utility poles, and other infrastructure
within the ROW suitable for the placement of Small Wireless Facilities).”42

The FCC confirms that municipalities may hire third party contractors or consultants to assist with
processing applications (as many municipalities do in the case of batched applications). However, the
fees for those third-party contractors or consultants may only be passed on to the applicant if the fees
are, themselves, reasonable and not “excessive.” 2018 Small Cell Order at ¶ 70.
41 Id. at ¶ 50.
42 Id. at ¶ 69.
40
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The 2018 Order sets out fee levels (“safe harbors”) the FCC presumes would meet the
three conditions:
Application Fees: $500 for a single up-front application that includes up to five
small wireless facilities, with an additional $100 for each SWF beyond five, or
$1,000 for a new pole to support a SWF.
Recurring Fees: $270 per SWF, per year, for all recurring fees (including any
possible ROW access fee43 or fee for attachment to municipally owned structures
in the ROW).44
It is important to understand that these safe harbors are not absolute caps on the fees a
municipality may charge, but rather are fee levels that presumptively do not constitute
an effective prohibition under Section 253(a) or Section 332(c)(7)(B)(i)(II) and are
presumed to be “fair and reasonable compensation” under Section 253(c).45 The safe
harbors are purported to help avoid disputes over the level of compensation required
by the municipality.
a.

Model Ordinance Comment

Fees are addressed in Section 6(d) of the Model Ordinance. We have not set out any
specific fees in the Model Ordinance and assume that each municipality will adopt fees
that reflect its costs and that those fees will be set from time to time via ordinance or
resolution or otherwise as part of the wireless regulations provided for in Section
5(b)(1) of the Model Ordinance. Each municipality will need to decide whether to rely
on the safe harbors or set fees that are more or less than the safe harbors.
Ultimately, each municipality should undertake a cost study to determine the full costs
incurred in reviewing wireless siting applications for completeness and granting
ROW access fees are not allowed under Wisconsin law if the fees are not cost-based but rather are
designed to raise revenue. See Wisconsin Telephone Co. v. Milwaukee, 223 Wis. 251, 256-57, 270 N.W. 336
(1936) (A municipality cannot impose a ROW fee on a telephone company or another public utility for the
purpose of raising revenue. Such a provision would not be within the lawful exercise of a municipality's
police power.); see also Wisconsin Telephone Co. v. Milwaukee, 126 Wis. 1, 13, 104 N.W. 1009 (1905)
("where the power to license exists, a reasonable discretion is vested in the municipality, but courts will
look into ordinances with a view of determining whether they are passed for the purpose of raising
revenue, although sought to be upheld as police regulations").
44 2018 Small Cell Order at ¶ 79.
45 Id. at ¶ 80. Section 253(c) of the Telecommunications Act of 1996, 47 U.S.C. § 253(c), provides that
state and local governments may require “fair and reasonable compensation from telecommunications
providers” for use of the public ROW, as long as the requirement is “competitively neutral and
nondiscriminatory” and “publicly disclosed.”
43
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permits. Such cost studies will be crucial in defending the municipality’s application
and permit fees if those fees are challenged by an applicant. In conducting a cost study,
the municipality should consider such things as the cost of municipal staff time and that
of outside legal counsel and engineers for tasks such as:
•

•
•

reviewing applications for completeness, technical suitability,
compliance with electric safety and traffic safety standards, and
compliance with the Americans with Disabilities Act of 1990;
conducting any necessary pre- or post-construction inspections;
or
administering a public notification process.

Regarding the level of recurring fees for the attachment of SWF to street lights, utility
poles, and other municipally owned structures in the ROW, a municipality should be
prepared to document fees by also undertaking a cost study. That study should
consider such things as the municipality’s investment in the facility, the cost to
maintain, repair, and replace the facility and how such costs may be fairly allocated
between the municipality and the wireless provider. In addition, to protect its assets in
the ROW, the municipality may wish to develop a written plan for the future use of
currently unused space on the facility for municipal and public safety uses. In that way,
the municipality will have a principled basis on which to deny attachment requests
from wireless providers and to defend its decision if challenged in court.
4.

New Effective Prohibition Standard Applies to Non-Fee Legal
Requirements, Such as Aesthetics

In adopting the new effective prohibition standard, the FCC makes clear that the
standard applies to both fees and other non-fee legal requirements, including aesthetic,
undergrounding, and minimum spacing requirements.46 The FCC states that complying
with aesthetic and other such requirements imposes costs on SWF providers that may
impact their ability to provide service, just as fees may do. Aesthetic and other similar
requirements, therefore, violate Sections 253(a) and 332(c)(7)(B)(i)(II) unless they are:
•
•

46

reasonable,
no more burdensome than those applied to other types of

2018 Small Cell Order at ¶ 82.
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•

infrastructure deployments,47 and
objective and published in advance.48

Aesthetic requirements are reasonable if “they are technically feasible and reasonably
directed to avoiding or remedying the intangible public harm of unsightly or out-ofcharacter deployments.”49 The FCC reasons that an aesthetic requirement that is
imposed on wireless infrastructure deployments but not on similar non-wireless
infrastructure deployments is evidence that the requirement is unreasonable and not
directed at remedying the negative aesthetic impact of the wireless deployment.50
Likewise, the FCC opines that the increased cost to comply with an aesthetic standard
may, in some cases, materially inhibit the provider’s provision of service.51
Undergrounding and minimum spacing requirements are to be evaluated using the
same standards as the FCC uses to evaluate aesthetic requirements.52 For example, a
minimum spacing requirement that would prevent the provider’s wireless system from
functioning efficiently may amount to an effective prohibition of service. Likewise, a
regulation that required all wireless facilities to be placed underground would be
preempted if it could be shown that, to operate, wireless facilities must be above
ground.
a.

Model Ordinance Comment

Section 7(c) of the Model Ordinance provides somewhat generic standards related to
aesthetics and similar requirements. Attachment C provides examples of standards for
the municipality to consider if it wishes to.53 These standards may cover such things as:
•

Size of antennas, equipment boxes, and cabling;

We find this criterion problematic in that it apparently requires the municipality to apply the same
non-fee legal requirements on wireless infrastructure as it does on electric utility poles, even though the
electric utility and the wireless provider are not similarly situated, which is a standard element for
unlawful discrimination.
48 2018 Small Cell Order at ¶ 86.
49 Id. at ¶ 87.
50 Id.
51 Id.
52 Id. at ¶¶ 90-91.
53
These examples are provided to assist the municipality in developing its own standards particularized
to local circumstances.
47
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•
•
•
•
•
•

Use of shrouds, stealth techniques, or other camouflage;
Painting of attachments to match mounting structures;
Flush-mounting of antennas;
Placement of equipment in the pole base rather than on the outside of the pole;
Consistency with the character of historic neighborhoods; and
Minimum spacing between attachments.54

Whether the particular standards the municipality adopts will violate the effective
prohibition standard will, of course, depend on whether or not they materially inhibit
the provision of a telecommunications or personal wireless service. Keep in mind that
they will not be reasonable under the 2018 Order if they are applied only to wireless
facilities and if they impose unreasonable costs on the provider. Finally, it is very
important that these standards be published in advance of receiving an application;
otherwise, they cannot be enforced with respect to that application.
5.

Existing Agreements

Existing license or lease agreements between a municipality and a wireless provider for
use of municipally owned property in the ROW (e.g., street lights or utility poles) are
not exempt from the new rules and standards adopted in the 2018 Order.55 The FCC,
however, recognizes that the order’s effect on any particular agreement cannot be
determined without considering all the facts and circumstances of the specific
agreement. Thus, whether or not provisions in a particular wireless attachment
agreement are preempted is a determination that would be made by a court.
C.

STATUS OF 2018 SMALL CELL ORDER

Communities across the country and several municipal organizations have filed
petitions challenging the 2018 Order.56 These cases raise substantial questions
regarding the validity of the order, and, among other things, challenge the FCC’s new
effective prohibition test. Given the possibility that the order may be overturned, we
have tried to avoid incorporating the FCC’s standards themselves into the Model
See Baller, Stokes & Lide, PC, Ten Strategies to Protect State and Local Property After the FCC’s 5G
Preemption Order (Nov. 12, 2018), https://www.baller.com/2018/11/ten-strategies-to-protect-stateand-local-property-after-the-fccs-small-cell-preemption-order/.
55 2018 Small Cell Order at ¶ 66.
56 The main case is City of San Jose v. FCC, Docket No. 19-9568, which was filed in the Tenth Circuit but
was transferred to the Ninth Circuit on January 10, 2019.
54
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Ordinance. Otherwise, there is a risk that the ordinance may require the municipality to
continue to comply with those standards even after they have been overturned. A
municipality may also wish to consider adding a standard condition to its wireless
facilities permits causing the permit to terminate if it was granted based on any rules or
orders that are later held to be unlawful.
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ATTACHMENT A
MODEL ORDINANCE
Chapter [#]: Wireless Telecommunications Facilities in the Right-of-Way
Section 1: Definitions
For the purposes of this Chapter, the terms below shall have the following meanings:
“Administrator” means the Director of Public Works 1 or his or her designee.

“Application” means a formal request, including all required and requested documentation
and information, submitted by an Applicant to the [CITY/VILLAGE] for a wireless permit.

“Applicant” means a person filing an application for placement or modification of a wireless
telecommunications facility in the right-of-way.

“Base Station” means the same as in 47 C.F.R. § 1.6100(b)(1), which defines the term to
mean a structure or wireless telecommunications equipment at a fixed location that
enables FCC-licensed or authorized wireless communications between user equipment and
a communications network. This definition does not include towers.
“Eligible Facilities Request” means the same as in 47 C.F.R. § 1.6100(b)(3), which defines
the term to mean any request for modification of an existing tower or base station that
does not substantially change the physical dimensions of such tower or base station,
involving: (i) collocation of new transmission equipment; (ii) removal of transmission
equipment; or (iii) replacement of transmission equipment.
“FCC” means the Federal Communications Commission.

“Right-of-way” means the surface of, and the space above and below the entire width of an
improved or unimproved public roadway, highway, street, bicycle lane, landscape terrace,
shoulder, side slope, and public sidewalk over which the [CITY/VILLAGE] exercises any
rights of management and control or in which the [CITY/VILLAGE] has an interest.
“Small Wireless Facility,” consistent with 47 C.F.R. § 1.6002(l), means a facility that meets
each of the following conditions:
(1) The structure on which antenna facilities are mounted:
i. is 50 feet or less in height, or

ii. is no more than 10 percent taller than other adjacent structures, or
When choosing the appropriate person to administer the ordinance (e.g., Public Works Director, Engineer,
Director of Planning and Zoning), it is wise to consider both the expertise and the workload of the employee
appointed, given the short review timeline required by state and federal shot clocks. See Memo Section B.2.
1
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iii. is not extended to a height of more than 50 feet or by more than 10
percent above its preexisting height, whichever is greater, as a result of the
collocation of new antenna facilities;

(2) Each antenna (excluding associated antenna equipment) is no more than three
cubic feet in volume;
(3) All other wireless equipment associated with the structure, including the
wireless equipment associated with the antenna and any pre-existing associated
equipment on the structure, is cumulatively no more than 28 cubic feet in volume;
(4) The facility does not require antenna structure registration;
(5) The facility is not located on Tribal lands; and

(6) The facility does not result in human exposure to radiofrequency radiation in
excess of the applicable safety standards specified by federal law.

“Support Structure” means any structure capable of supporting wireless
telecommunications equipment.

“Tower” means the same as in 47 C.F.R. § 1.6100(b)(9), which defines the term as any
structure built for the sole or primary purpose of supporting any Federal Communication
Commission (FCC) licensed or authorized antennas and their associated facilities, including
structures that are constructed for wireless communications services including, but not
limited to, private, broadcast, and public safety services, as well as unlicensed wireless
services and fixed wireless services such as microwave backhaul, and the associated site.
This definition does not include utility poles.
“Underground areas” means those areas where there are no electrical facilities or facilities
of the incumbent local exchange carrier in the right of way; or where the wires associated
with the same are or are required to be located underground; or where the same are
scheduled to be converted from overhead to underground. Electrical facilities are
distribution facilities owned by an electric utility and do not include transmission facilities
used or intended to be used to transmit electricity at nominal voltages more than 35,000
volts.

“Utility Pole” means a structure in the right-of-way designed to support electric, telephone,
and similar utility distribution lines and associated equipment. A tower is not a utility pole.
“Wireless Infrastructure Provider” means a person that owns, controls, operates, or
manages a wireless telecommunications facility or portion thereof within the right-of-way.

“Wireless Permit” or “Permit” means a permit issued pursuant to this Chapter and
authorizing the placement or modification of a wireless telecommunications facility of a
design specified in the permit at a particular location within the right-of-way, and the
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modification of any existing support structure to which the wireless telecommunications
facility is proposed to be attached.
“Wireless Regulations” means those regulations adopted pursuant to Section 5(b)(1) to
implement the provisions of this Chapter.

“Wireless Service Provider” means an entity that provides wireless services to end users.

“Wireless Telecommunications Equipment” means equipment at a fixed location that
enables FCC-licensed or authorized wireless communications between user equipment and
a communications network.
“Wireless Telecommunications Facility” or “Facility” means a facility at a fixed location in
the right-of-way consisting of a base station, antennas and other accessory equipment, and
a tower and underground wiring, if any, associated with the base station.
Definitions in this Section may contain quotations or citations to 47 C.F.R. §§ 1.6100 and
1.6002. In the event that any referenced section is amended, creating a conflict between
the definition as set forth in this Chapter and the amended language of the referenced
section, the definition in the referenced section, as amended, shall control.
Section 2: Purpose

In the exercise of its police powers, the [CITY/VILLAGE] has priority over all other uses of
the right-of-way. The purpose of this Chapter is to provide the [CITY/VILLAGE] with a
process for managing, and uniform standards for acting upon, requests for the placement of
wireless telecommunications facilities within the right-of-way consistent with the
[CITY’S/VILLAGE’S] obligation to promote the public health, safety, and welfare; to manage
the right-of-way; and to ensure that the public’s use is not obstructed or incommoded by
the use of the right-of-way for the placement of wireless telecommunications facilities. The
[CITY/VILLAGE] recognizes the importance of wireless telecommunications facilities to
provide high-quality communications and internet access services to residents and
businesses within the [CITY/VILLAGE]. The [CITY/VILLAGE] also recognizes its obligation
to comply with applicable Federal and State laws regarding the placement of wireless
telecommunications facilities in the right-of-way including, without limitation, the
Telecommunications Act of 1996 (47 U.S.C. § 151 et seq), Section 6409(a) of the Middle
Class Tax Relief and Job Creation Act of 2012, Wis. Stat. § 182.017, and Wis. Stat. § 196.58,
and this Chapter shall be interpreted consistent with those provisions.
Section 3: Scope

(a) Applicability. Unless exempted by Section 3(b), below, every person who wishes to
place a wireless telecommunications facility in the right-of-way or modify an existing
wireless telecommunications facility in the right-of-way must obtain a wireless permit
under this Chapter.
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(b) Exempt Facilities. 2 The provisions of this Chapter (other than Sections 10-14) shall
not be applied to applications for the following:

(1) Installation of a small wireless facility on the strand between two utility poles,
provided that the cumulative volume of all wireless facilities on the strand shall not
exceed 1 cubic foot, and provided further that the installation does not require
replacement of the strand, or excavation, modification, or replacement of either of
the utility poles.
(2) Installation of a mobile cell facility (commonly referred to as “cell on wheels” or
“cell on truck”) for a temporary period in connection with an emergency or event,
but no longer than required for the emergency or event, provided that installation
does not involve excavation, movement, or removal of existing facilities.
(3) Placement or modification of a wireless telecommunications facility on
structures owned by or under the control of the [CITY/VILLAGE]. See Section 13 of
this Chapter.

(4) Placement or modification of a wireless telecommunications facility by
[CITY/VILLAGE] staff or any person performing work under contract with the
[CITY/VILLAGE].

(5) Modification of an existing wireless telecommunications facility that makes no
material change to the footprint of a facility or to the surface or subsurface of a
public street if the activity does not disrupt or impede traffic in the traveled portion
of a street, and if the work does not change the visual or audible characteristics of
the wireless telecommunications facility.

Section 4: Nondiscrimination

In establishing the rights, obligations, and conditions set forth in this Chapter, it is the
intent of the [CITY/VILLAGE] to treat each applicant and right-of-way user in a
competitively neutral and nondiscriminatory manner, to the extent required by law, while
taking into account the unique technologies, situation, and legal status of each applicant or
request for use of the right-of-way.
Section 5: Administration

(a) Administrator. The Administrator is responsible for administering this Chapter.
(b) Powers. As part of the administration of this Chapter, the Administrator may:

None of these carve-outs are mandatory—they are included simply for practical reasons. The items listed in
sections 3(b)(1), (2), and (5) are exempted from permitting because they are either temporary or quite
simple and unobtrusive. Allowing telecommunications providers to make such installations without
permitting may encourage them to choose these types of installations over others that the municipality finds
less preferable. Items 3(b)(3) and (4) are exempted from permitting because the municipality has means
other than permitting to control these types of installations.

2
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(1) Adopt wireless regulations governing the placement and modification of
wireless telecommunications facilities in addition to but consistent with the
requirements of this Chapter, including regulations governing collocation, the
resolution of conflicting applications for placement of wireless telecommunications
facilities, and aesthetic standards. 3
(2) Interpret the provisions of the Chapter and the wireless regulations.

(3) Develop forms and procedures for submission of applications for wireless
permits consistent with this Chapter.
(4) Collect any fee required by this Chapter.

(5) Require, as a condition of completeness of any application, notice to members of
the public that may be affected by the placement or modification of the wireless
telecommunications facility that is the subject of the wireless permit application.
(6) Establish deadlines for submission of information related to an application, and
extend or shorten deadlines where appropriate and consistent with federal laws
and regulations.
(7) Issue notices of incompleteness or requests for information in connection with
any wireless permit application.
(8) Select and retain an independent consultant or attorney with expertise in
telecommunications to review any issue that involves specialized or expert
knowledge in connection with any permit application.

(9) Coordinate and consult with other [CITY/VILLAGE] staff, committees, and
governing bodies to ensure timely action on all other required permits under
Section 6(b)(8) of this Chapter.
(10) Subject to appeal as provided in Section 8(d) of this Chapter, determine
whether to grant, grant subject to conditions, or deny an application.

(11) Take such other steps as may be required to timely act upon wireless permit
applications, including issuing written decisions and entering into agreements to
mutually extend the time for action on an application.

Section 6: Application 4

(a) Format. Unless the wireless regulations provide otherwise, the applicant must submit
both a paper copy and an electronic copy (in a searchable format) of any application, as

3 Adoption of wireless regulations is optional, but advisable. The regulations can contain more detailed
technical specifications, vary the general standards set forth in the ordinance based on the character of a
particular neighborhood or corridor, and set more detailed aesthetic requirements. See Attachment C to
Memo.
4 Each municipality should develop its own permit application form. See Attachment B to Memo.
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well as any amendments or supplements to the application or responses to requests for
information regarding an application, to the Administrator. An application is not complete
until both the paper and electronic copies are received by the Administrator.
(b) Content. In order to be considered complete, an application must contain:
(1) All information required pursuant to the wireless regulations.

(2) A completed application cover sheet signed by an authorized representative of
the applicant, listing all standard permit conditions.

(3) The name of the applicant (including any corporate or trade name), and the
name, address, email address, and telephone number of a local representative. If the
applicant is a wireless infrastructure provider, the name and contact information for
the wireless service provider(s) that will be using the wireless telecommunications
facility must also be provided.
(4) A statement of which shot clock or shot clocks apply to the application and the
reasons the chosen shot clocks apply.

(5) A separate and complete description of each proposed wireless
telecommunications facility and the work that will be required to install or modify
it, including but not limited to detail regarding proposed excavations, if any; detailed
site plans showing the location of the facility and technical specifications for each
element of the facility, clearly describing the site and all structures and facilities at
the site before and after installation or modification and identifying the owners of
such preexisting structures and facilities; and describing the distance to the nearest
residential dwelling unit. Before and after 360-degree photo simulations must be
provided for each facility.

(6) Proof that the applicant has mailed to the owners of all property within 300 feet
of the proposed wireless telecommunications facility a notice that the applicant is
submitting an application to the [CITY/VILLAGE] for placement or modification of a
wireless telecommunications facility in the right-of-way, which notice must include
(i) the proposed location of the facility, (ii) a description and scale image of the
proposed facility, and (iii) an email address and phone number for a representative
of the applicant who will be available to answer questions from members of the
public about the proposed project.
(7) A copy of the FCC license for the facility or a sworn written statement from the
applicant attesting that the facility will comply with current FCC regulations.

5

(8) To the extent that filing of the wireless permit application establishes a deadline
for action on any other permit that may be required in connection with the wireless
telecommunications facility, 5 the application must include complete copies of

See Memo Section B.2.c.
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applications for every required permit (including without limitation electrical
permits, building permits, traffic control permits, and excavation permits), 6 with all
engineering completed and with all fees associated with each permit.

(9) A certification by a registered and qualified engineer that the installation can be
supported by and does not exceed the tolerances of the structure on which it will be
mounted and that all elements of the wireless telecommunications facility comply
with applicable safety standards.
(10) Payment of all required fees.

(11) If an applicant contends that denial of the application would prohibit or
effectively prohibit the provision of service in violation of federal law, or otherwise
violate applicable law, the application must provide all evidence on which the
applicant relies in support of that claim. Applicants are not permitted to
supplement this evidence if doing so would prevent the [CITY/VILLAGE] from
complying with any deadline for action on an application.

(12) If the application is an eligible facilities request, the application must contain
information sufficient to show that the application qualifies as an eligible facilities
request under 47 C.F.R. § 1.6100(b)(3), including evidence that the application
relates to an existing tower or base station that has been approved by the
[CITY/VILLAGE]. Before and after 360-degree photo simulations must be provided
with detailed specifications demonstrating that the modification does not
substantially change the physical dimensions of the existing approved tower or base
station.

(c) Waivers. Requests for waivers from any requirement of this Section 6 shall be made in
writing to the Administrator. The Administrator may grant a request for waiver if it is
demonstrated that, notwithstanding the issuance of the waiver, the [CITY/VILLAGE] will be
provided with all information necessary to understand the nature of the construction or
other activity to be conducted pursuant to the wireless permit sought.
(d) Fees. 7 Applicant must provide an application fee and shall be required to pay all costs
reasonably incurred in reviewing the application, including costs incurred in retaining
outside consultants. Fees shall be reviewed periodically and raised or lowered based on
the costs the Village expects to incur, with a review commencing by the first anniversary of
the effective date of this Chapter.
(e) Public Records. Applications are public records that may be made publicly available
pursuant to state and federal public records law. Notwithstanding the foregoing, the
applicant may designate portions of the application materials that it reasonably believes

The municipality should review its code of ordinances to determine which other permits may be required
and modify this list accordingly.
7 See Memo Section B.3.
6
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contain proprietary or confidential information by clearly marking each portion of such
materials accordingly, and the [CITY/VILLAGE] shall endeavor to treat the information as
proprietary and confidential, subject to applicable state and federal public records law and
the Administrator’s determination that the applicant’s request for confidential or
proprietary treatment of the application materials is reasonable. The [CITY/VILLAGE]
shall not be required to incur any costs to protect the application from disclosure.
Section 7: General Standards

(a) Generally. Wireless telecommunications facilities shall meet the minimum
requirements set forth in this Chapter and the wireless regulations, in addition to the
requirements of any other applicable law or regulation.

(b) Regulations. The wireless regulations and decisions on wireless permits shall, at a
minimum, ensure that the requirements of this Chapter are satisfied, unless it is
determined that the applicant has established that denial of an application would, within
the meaning of federal law, prohibit or effectively prohibit the provision of a
telecommunications or personal wireless services, or otherwise violate applicable laws or
regulations. 8 If that determination is made, the requirements of this Chapter and the
wireless regulations may be waived, but only to the extent required to avoid the
prohibition.
(c) Standards. 9

(1) Wireless telecommunications facilities shall be installed and modified in a
manner that:
(A) Minimizes risks to public safety;

(B) Ensures that placement of facilities on existing structures is within the
tolerance of those structures;

(C) Avoids placement of aboveground facilities in underground areas,
installation of new support structures or equipment cabinets in the public
right-of-way, or placement in residential areas when commercial areas are
reasonably available;

(D) Maintains the integrity and character of the neighborhoods and corridors
in which the facilities are located;
(E) Ensures that installations are subject to periodic review to minimize the
intrusion on the right-of-way;

8

Before making such a determination, it is advisable to consult with the municipal attorney.

If a municipality chooses to incorporate aesthetic standards into the ordinance, rather than in its wireless
regulations, they should be added to this Section 7(c). See Attachment C to Memo.

9
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(F) Ensures that the [CITY/VILLAGE] bears no risk or liability as a result of
the installations; and

(G) Ensures that applicant’s use does not inconvenience the public, interfere
with the primary uses of the right-of-way, or hinder the ability of the
[CITY/VILLAGE] or other government entities to improve, modify, relocate,
abandon, or vacate the right-of-way or any portion thereof, or to cause the
improvement, modification, relocation, vacation, or abandonment of facilities
in the right-of-way.

(2) No wireless permit shall be issued unless (i) the wireless service provider
applicant has immediate plans to use the proposed facility or (ii) the wireless
infrastructure applicant has a contract with a wireless service provider that has
immediate plans to use the proposed facility.
(3) In no event may ground-mounted equipment interfere with pedestrian or
vehicular traffic and at all times must comply with the requirements of the
Americans with Disabilities Act of 1990.

(d) Standard Permit Conditions. All wireless permits under this Chapter are issued
subject to the following minimum conditions:

(1) Compliance. The permit holder shall at all times maintain compliance with all
applicable Federal, State, and local laws, regulations, and other rules.
(2) Term. A wireless permit issued pursuant to an eligible facilities request shall
expire at the same time the permit for the underlying existing wireless
telecommunications facility expires. All other wireless permits shall be valid for a
period of five years from the date of issuance unless revoked pursuant to Section
9(b) of this Chapter.

(3) Contact Information. The permit holder shall at all times maintain with the
[CITY/VILLAGE] accurate contact information for the permit holder and all wireless
service providers making use of the facility, which shall include a phone number,
mailing address, and email address for at least one natural person.
(4) Emergencies. The [CITY/VILLAGE] shall have the right to support, repair,
disable, or remove any elements of the facilities in emergencies or when the facility
threatens imminent harm to persons or property.

(5) Indemnities. The permit holder, by accepting a permit under this Chapter,
agrees to indemnify, defend, and hold harmless the [CITY/VILLAGE], its elected and
appointed officials, officers, employees, agents, representatives, and volunteers
(collectively, the “Indemnified Parties”) from and against any and all suits, actions,
legal or administrative proceedings, claims, demands, damages, liabilities, interest,
attorneys’ fees, costs, and expenses of whatsoever kind or nature in any manner
caused in whole or in part, or claimed to be caused in whole or in part, by reason of
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any act, omission, fault, or negligence, whether active or passive, of the permit
holder or anyone acting under its direction or control or on its behalf, even if
liability is also sought to be imposed on one or more of the Indemnified Parties. The
obligation to indemnify, defend, and hold harmless the Indemnified Parties shall be
applicable even if the liability results from an act or failure to act on the part of one
or more of the Indemnified Parties. However, the obligation does not apply if the
liability results from the willful misconduct of an Indemnified Party.
(6) Adverse Impacts on Adjacent Properties. The permit holder shall undertake
all reasonable efforts to avoid undue adverse impacts to adjacent properties and/or
uses that may arise from the construction, operation, maintenance, modification, or
removal of the facility.
(7) General maintenance. The wireless communications facility and any
associated structures shall be maintained in a neat and clean manner and in
accordance with all approved plans and conditions of approval.

(8) Graffiti Removal. All graffiti on facilities shall be removed at the sole expense of
the permit holder within 48 hours after notification from the [CITY/VILLAGE].
(9) Relocation. At the request of the [CITY/VILLAGE] pursuant to Section 10 of this
Chapter, the permit holder shall promptly and at its own expense permanently
remove and relocate any wireless telecommunications facility in the right-of-way.
(10) Abandonment. The permit holder shall promptly notify the [CITY/VILLAGE]
whenever a facility has not been in use for a continuous period of 60 days or longer
and must comply with Section 11 of this Chapter.

(11) Restoration. A permit holder who removes or relocates a facility from the
right-of-way must restore the right-of-way in accordance with Section 12 of this
Chapter.

(12) Record Retention. The permit holder shall retain full and complete copies of
all permits and other regulatory approvals issued in connection with the facility,
which includes without limitation all conditions of approval, approved plans,
resolutions, and other documentation associated with the permit or regulatory
approval. In the event the [CITY/VILLAGE] cannot locate any such full and complete
permits or other regulatory approvals in its official records, and the permit holder
fails to retain full and complete records in the permit holder’s files, any ambiguities
or uncertainties that would be resolved through an examination of the missing
documents will be conclusively resolved against the permit holder.
(13) Radio Frequency Emissions. Every wireless facility shall at all times comply
with applicable FCC regulations governing radio frequency emissions, and failure to
comply with such regulations shall be treated as a material violation of the terms of
the permit.
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(14) Certificate of Insurance. A certificate of insurance sufficient to demonstrate
to the satisfaction of the Administrator that the applicant has the capability to cover
any liability that might arise out of the presence of the facility in the right-of-way.

Section 8: Application Processing and Appeal

(a) Rejection for Incompleteness. Notices of incompleteness shall be provided in
conformity with state, local, and federal law, including 47 C.F.R. § 1.6003(d), as amended.

(b) Processing Timeline. 10 Wireless permit applications (including applications for other
permits under Section 6(b)(8) necessary to place or modify the facility) and appeals will be
processed in conformity with the shot clocks set forth in state, local, and federal law, as
amended.
(c) Written Decision. 11 In the event that an application is denied (or approved with
conditions beyond the standard permit conditions set forth in Section 7(d)), the
Administrator shall issue a written decision with the reasons therefor, supported by
substantial evidence contained in a written record.

(d) Appeal to [CITY COUNCIL/VILLAGE BOARD]. Any person adversely affected by the
decision of the Administrator may appeal that decision to the [CITY COUNCIL/VILLAGE
BOARD], which may decide the issues de novo, and whose written decision will be the final
decision of the City. An appeal by a wireless infrastructure provider must be taken jointly
with the wireless service provider that intends to use the wireless telecommunications
facility.
(e) Deadline to Appeal.

(1) Appeals that involve eligible facilities requests must be filed within three
business days of the written decision of the Administrator.

(2) All other appeals not governed by Section 8(e)(1), above, must be filed within
ten business days of the written decision of the Administrator, unless the
Administrator extends the time therefor. An extension may not be granted where
extension would result in approval of the application by operation of law.

(d) Decision Deadline. All appeals shall be conducted so that a timely written decision
may be issued in accordance with the applicable shot clock.

See Memo Section B.2.
11 If a municipality denies an application, 47 U.S.C. § 332(c)(7)(B)(iii) requires the decision be “in writing and
supported by substantial evidence contained in a written record” while Wis. Stat. § 182.017(9) requires that
the municipality “provide the applicant a written explanation of the reasons for the denial at the time that the
municipality denies the application.”
10
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Section 9: Expiration and Revocation
(a) Expiration. A wireless permit issued pursuant to an eligible facilities request shall
expire at the same time the permit for the underlying existing wireless telecommunications
facility expires. All other wireless permits shall be valid for a period of five years from the
date of issuance. Upon expiration of the wireless permit, the permit holder must either:
(1) Remove the wireless telecommunications facility; or,

(2) Submit an application to renew the permit at least 90 days prior to its
expiration. The facility must remain in place until the renewal application is acted
on by the [CITY/VILLAGE] and any appeals from the [CITY’S/VILLAGE’S] decision
are exhausted.

(b) Revocation for Breach. A wireless permit may be revoked for failure to comply with
the conditions of the permit or applicable federal, state, or local laws, rules, or regulations.
Upon revocation, the wireless telecommunications facility must be removed within 30 days
of receipt of written notice from the [CITY/VILLAGE]. All costs incurred by the
[CITY/VILLAGE] in connection with the revocation, removal, and right-of-way restoration
shall be paid by the permit holder.

(c) Failure to Obtain Permit. Unless exempted from permitting by Section 3(b) of this
Chapter, a wireless telecommunications facility installed without a wireless permit must be
removed within 30 days of receipt of written notice from the [CITY/VILLAGE]. All costs
incurred by the [CITY/VILLAGE] in connection with the notice, removal, and right-of-way
restoration shall be paid by entities who own or control any part of the wireless
telecommunications facility.
Section 10: Relocation

Except as otherwise prohibited by state or federal law, a permit holder must promptly and
at its own expense, with due regard for seasonal working conditions, permanently remove
and relocate any of its wireless telecommunications facilities in the right-of-way whenever
the [CITY/VILLAGE] requests such removal and relocation. The [CITY/VILLAGE] may
make such a request to prevent the facility from interfering with a present or future
[CITY/VILLAGE] use of the right-of-way; a public improvement undertaken by the
[CITY/VILLAGE]; an economic development project in which the [CITY/VILLAGE] has an
interest or investment; when the public health, safety, or welfare require it; or when
necessary to prevent interference with the safety and convenience of ordinary travel over
the right-of-way. Notwithstanding the foregoing, a permit holder shall not be required to
remove or relocate its facilities from any right-of-way that has been vacated in favor of a
non-governmental entity unless and until that entity pays the reasonable costs of removal
or relocation to the permit holder.
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Section 11: Abandonment
(a) Cessation of Use. In the event that a permitted facility within the right-of-way is not in
use for a continuous period of 60 days or longer, the permit holder must promptly notify
the [CITY/VILLAGE] and do one of the following:
(1) Provide information satisfactory to the Administrator that the permit holder’s
obligations for its facilities under this Chapter have been lawfully assumed by
another permit holder.
(2) Submit to the Administrator a proposal and instruments for dedication of the
facilities to the [CITY/VILLAGE]. If a permit holder proceeds under this Section
11(a)(2), the [CITY/VILLAGE] may, at its option:
(A) Accept the dedication for all or a portion of the facilities;

(B) Require the permit holder, at its own expense, to remove the facilities
and perform the required restoration under Section 12; or

(C) Require the permit holder to post a bond or provide payment sufficient to
reimburse the [CITY/VILLAGE] for reasonably anticipated costs to be
incurred in removing the facilities and undertaking restoration under Section
12.

(3) Remove its facilities from the right-of-way within one year and perform the
required restoration under Section 12, unless the Administrator waives this
requirement or provides a later deadline.

(b) Abandoned Facilities. Facilities of a permit holder who fails to comply with Section
11(a) and which, for one year, remain unused shall be deemed to be abandoned.
Abandoned facilities are deemed to be a nuisance. In addition to any remedies or rights it
has at law or in equity, the [CITY/VILLAGE] may, at its option:
(1) abate the nuisance and recover the cost from the permit holder or the permit
holder’s successor in interest;
(2) take possession of the facilities; and/or

(3) require removal of the facilities by the permit holder or the permit holder’s
successor in interest.

Section 12: Restoration

In the event that a permit holder removes or is required to remove a wireless
telecommunications facility from the right-of-way under this Chapter (or relocate it
pursuant to Section 10), the permit holder must restore the right-of-way to its prior
condition in accordance with [CITY/VILLAGE] specifications. However, a support structure
owned by another entity authorized to maintain that support structure in the right-of-way
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need not be removed but must instead be restored to its prior condition. If the permit
holder fails to make the restorations required by this Section 12, the [CITY/VILLAGE] at its
option may do such work. In that event, the permit holder shall pay to the [CITY/VILLAGE],
within 30 days of billing therefor, the cost of restoring the right-of-way.
Section 13: Placement on [CITY/VILLAGE]-Owned or -Controlled Structures

The [CITY/VILLAGE] may negotiate agreements for placement of wireless
telecommunications facilities on [CITY/VILLAGE]-owned or -controlled structures in the
right-of-way. The agreement shall specify the compensation to the [CITY/VILLAGE] for use
of the structures. 12 The person or entity seeking the agreement shall reimburse the
[CITY/VILLAGE] for all costs the [CITY/VILLAGE] incurs in connection with its review of
and action upon the request for an agreement.
Section 14: Severability

If any section, subsection, clause, phrase, or portion of this Chapter is for any reason held to
be illegal or otherwise invalid by any court or administrative agency of competent
jurisdiction, such illegal or invalid portion shall be severable and shall not affect or impair
any remaining portion of this Chapter, which shall remain in full force and effect.

12

See Memo Section B.3.
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ATTACHMENT B
APPLICATION CHECKLIST
COMMENT: Section 6(b) of the Model Ordinance sets out the basic content of the wireless
permit application. This Application Checklist (“Checklist”) is to assist the municipality in
developing a comprehensive application form based on the Model Ordinance, which grants
the Administrator the authority to develop the application form. See Model Ordinance
Section 5(b)(3). The provisions included in this Checklist are a starting point for the
municipality. The municipality should review its code of ordinances to determine if there
are other necessary provisions to include in the application.
The application form must be consistent with the ordinance, and, consequently, whatever
modifications the municipality makes regarding the content of the application should be
reflected in the ordinance. Moreover, the municipality should be mindful that its
application must be consistent with the limitations imposed by the 2018 Small Cell Order.

Once the municipality has developed its application form, it may wish to create its own
simplified one-page checklist that clearly identifies all the materials the applicant must
submit. This will help minimize the submission of incomplete applications. The simplified
checklist will also aid the municipal reviewer in determining whether the application is
complete and in timely processing the application within the short review period
established by the state and federal shot clocks. See Memo Section B.2 for a discussion of
shot clocks.
This Checklist assumes that the municipality will be using the application as the final
permit.

General Application Content

 Copies and Format. Section 6(a) of the Model Ordinance requires the applicant to
submit one paper copy and one electronic copy of the application unless otherwise
provided in the municipality’s wireless regulations. However, the municipality can
choose to receive applications by paper or electronic format only. The municipality’s
ordinance or wireless regulations can establish the number of paper copies of the
application and associated materials that the applicant must submit.

 Submission Information. The application should identify where the application must
be submitted (e.g., street address for hand delivery, mailing address, email address) and
which department may be contacted to answer any questions about the application.
Disclosures to Applicant

 Disclosures. The application should either restate or refer to all municipal disclosures
required in the municipality’s ordinance, including the following Sections of the Model
Ordinance:
o 6(a): Application format and standards for completion;
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o 6(c): Waiver request requirements and standards;
o 6(d): Applicable fees; and,
o 6(e): Public record law compliance.

 Cover Sheet with Standard Permit Conditions. Section 6(b)(2) of the Model
Ordinance requires the municipality to provide an application cover sheet, listing all
standard permit conditions (as provided in Section 7(d) of the Model Ordinance). As
discussed below, the standard permit conditions include indemnification and insurance
provisions and, consequently, the cover sheet must be signed by an authorized
representative of the applicant. Therefore, it is preferable to restate the standard
permit conditions from the municipality’s ordinance in their entirety, rather than
simply citing the relevant ordinance provisions.
Required Information Provided by Applicants - As Provided in Section 6(b) of the
Model Ordinance

 Wireless Regulations. All information required pursuant to the wireless regulations
adopted by the municipality.

Comment: This will likely include evidence that the project will comply with any
applicable aesthetic or other standards included in the wireless regulations. The
required photo simulations and design or engineering plans to be submitted with the
application may provide sufficient evidence to demonstrate that the standards will be
met, although the municipality could also require the applicant to provide one or more
written narratives explaining project compliance. Any request under Section (6)(c) of
the Model Ordinance for a waiver of an application requirement should be supported
with sufficient evidence for the municipality to determine whether such a waiver is
warranted.

 Signed Cover Sheet. A completed application cover sheet signed by an authorized
representative of the applicant, listing all standard permit conditions.

Comment: A signed cover sheet ensures that the applicant has agreed, in writing, to the
standard permit conditions provided in Section 7(d) of the Model Ordinance. These
standard permit conditions include, but are not limited to, the permit term,
indemnification, and insurance requirements.

 Contact Information. The name of the applicant (including any corporate or trade
name), and the name, address, email address, and telephone number of a local
representative. If the applicant is a wireless infrastructure provider, the name and
contact information for the wireless service provider(s) that will be using the wireless
telecommunications facility must also be provided.
Comment: Section 6(b)(3) of the Model Ordinance requires the applicant to identify a
local representative for the applicant and wireless service provider (if different). The
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municipality may also wish to request secondary contact information if the primary
contact is unavailable in the case of an emergency.

 Shot Clock. A statement of which shot clock or shot clocks apply to the application and
the reasons the chosen shot clocks apply.

Comment: The municipality should require the applicant to identify which shot clock(s)
apply. One way to accomplish this is to have the applicant “check the box” to choose the
appropriate shot clock, as illustrated below. This prevents the municipality from
making incorrect assumptions and missing essential deadlines. See Memo Section B.2
for further discussion of state and federal shot clocks.

IDENTIFY
DEADLINE
APPLICABLE (calendar
SHOT
days)
CLOCK(S)





60 days
90 days
90 days

150 days



60 days



60 days

TYPE OF APPLICATION

Application to collocate SWF on an
existing structure (including nontelecommunications structures)
Application for SWF involving
construction of a new structure

Application to collocate non-SWF
facility on an existing structure
Application for a non-SWF facility
involving construction of a new
structure
Eligible Facilities Request to add,
remove, or replace equipment on an
existing tower or base station that
doesn’t substantially change the
physical dimensions of the tower or
base station
Applications to place a wireless
telecommunications facility

FEDERAL OR STATE
AUTHORITY

47 CFR § 1.6003(c)(1)(i)
47 CFR §
1.6003(c)(1)(iii)

47 CFR § 1.6003(c)(1)(ii)

47 CFR § 1.6003(c)(1)(iv)
47 CFR § 1.6100(c)(2)

Wis. Stat. § 182.017(9)

 Description of Each Wireless Facility. A separate and complete description of each
proposed wireless telecommunications facility and the work that will be required to
install or modify it, including, but not limited to, detail regarding proposed excavations,
if any; detailed site plans showing the location of the facility and technical specifications
for each element of the facility, clearly describing the site and all structures and
facilities at the site before and after installation or modification; and describing the
distance to the nearest residential dwelling unit. Before and after 360-degree photo
simulations must be provided for each site.
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Comment (Additional Information): This provision is a starting point. The
municipality should consult an engineer with the relevant telecommunications
experience to determine what additional information may be necessary.

Comment (Multiple Applications): Where the municipality receives more than one
application in a day, the applicant must provide the required description and photo
simulation for each site, regardless of the similarities between the installations. An
application that does not provide such site specific information is incomplete under the
terms of the Model Ordinance.
Comment (Collocation): If the proposed facility is to be collocated on an existing
support structure, the applicant must identify the owner of the support structure. If the
municipality requires collocation, where possible, under its wireless regulations, then
the municipality should consider requiring the applicant to identify nearby support
structures that could potentially accommodate collocation and to explain the reasons
collocation is not possible.
Comment (Other Permits): Under Section 6(b)(8) of the Model Ordinance, the
applicant is required to submit complete applications for all other authorizations
required for installation and operation of the facility in the ROW. To ensure all
necessary applications have been submitted, the municipality may consider requiring
the applicant to separately describe any excavation work, temporary closures of any
public thoroughfares, traffic redirection plans, electric work, or modifications to public
improvements necessary in the construction of the proposed facility.

 Notice to Property Owners. The applicant must submit proof that a notice has been
mailed to all owners of property within 300 feet of the proposed installation site that
the applicant is seeking to place or modify wireless facilities in the ROW. The notice
must include: (i) the proposed location of the facility, (ii) a description and scaled image
of the proposed facility, and (iii) an email address and phone number for a
representative of the applicant who will be available to answer questions from
members of the public about the proposed project.

Comment (Notice): The 2018 Order does not require the wireless provider to notify
nearby property owners, nor does the order provide an objecting property owner with
any recourse to stop or alter the project. However, the wireless provider may be willing
to work with the municipality to address specific property owner concerns and the
notice requirement in Section 6(b)(6) of the Model Ordinance may facilitate that
process.
Comment (Applicant Q&A Session): Depending on the size of the project, the
municipality may consider requiring the applicant to hold a public question and answer
session to address citizen concerns. If the municipality wants to reserve this option, the
municipality’s ordinance or wireless regulations should reflect this.
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 FCC Compliance. A copy of the FCC license for the facility or a sworn written statement
from the applicant attesting that the facility will comply with current FCC regulations.
 Complete Copies of Applications for Other Permits or Approvals. To the extent that
filing of the wireless permit application establishes a deadline for action on any other
permit that may be required in connection with the wireless telecommunications
facility, the application must include complete copies of applications for every required
permit (including without limitation electrical permits, building permits, traffic control
permits, and excavation permits), with all engineering completed and with all fees
associated with each permit.

Comment: The municipality should consider providing a checklist in the application of
all applicable or potentially applicable permits. This may be part of the simplified
checklist recommended above. See Memo Section B.2.c for a discussion of when filing
an application for a wireless permit establishes a deadline for action on other municipal
approvals.

 Engineer Certification. A certification by a registered and qualified engineer that the
installation can be supported by and does not exceed the tolerances of the structure on
which it will be mounted and that all elements of the wireless telecommunications
facility comply with applicable safety standards.
 Fee Payment. Payment of all required fees.

Comment: This also includes any fees required for the other permits or approvals that
the applicant must seek at the same time it submits the wireless permit application.

 “Effective Prohibition” Statement. If an applicant contends that denial of the
application would prohibit or effectively prohibit the provision of service in violation of
federal law, or otherwise violate applicable law, the application must provide all
evidence on which the applicant relies in support of that claim. Applicants are not
permitted to supplement this evidence if doing so would prevent the municipality from
complying with any deadline for action on an application.

Comment: An applicant may claim that it cannot comply with one or more of the
requirements in the municipality’s ordinance or wireless regulations and that denial of
its application on that basis effectively prohibits its provision of service in violation of
federal law. If the applicant wishes to make such a claim, it must submit detailed
evidence to support the claim. Receiving this evidence with the application may allow a
mutually agreeable process to resolve disputes short of a lawsuit. If the municipality
finds the evidence convincing, it may consider waiving the relevant ordinance
provisions or wireless regulations. See Section 6(c) of the Model Ordinance, which
authorizes the Administrator to grant waivers from the requirements of the ordinance
or the wireless regulations.
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 Eligible Facilities Request. If making an eligible facilities request, the applicant must
submit information sufficient to show that the application qualifies as an eligible
facilities request under 47 C.F.R. § 1.6100(b)(3), including evidence that the application
relates to an existing tower or base station that has been approved by the municipality.
Before and after 360-degree photo simulations must be provided with detailed
specifications demonstrating that the modification does not substantially change the
physical dimensions of the existing approved tower or base station.
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ATTACHMENT C
SAMPLE AESTHETIC STANDARDS
COMMENT: In adopting its new effective prohibition standard, the FCC makes clear that
the standard applies to both fees and non-fee legal requirements, including aesthetic,
undergrounding, and minimum spacing requirements. 1 The FCC states that complying
with aesthetic and other such requirements imposes costs on SWF providers that may
impact their ability to provide service, just as fees may do. Aesthetic and other similar
requirements, therefore, violate Sections 253(a) and 332(c)(7)(B)(i)(II) of the Act unless
they are:
•
•
•

reasonable,

no more burdensome than those applied to other types of infrastructure
deployments, and
objective and published in advance. 2

For further discussion of the legal limitations on aesthetic standards, see Section B.4 of the
Memo.

Section 7(c) of the Model Ordinance contains a number of general aesthetic standards.
These standards were drafted with the expectation that the municipality would adapt the
standards to its particular circumstances after developing a record to justify the standards
based on health, safety, and public welfare considerations. The aesthetic standards can be
incorporated into the municipality’s ordinance 3 or into its wireless regulations.
Incorporating the standards into the wireless regulations may provide greater flexibility
for the municipality. Keep in mind that the standards must also be applied to other types of
infrastructure deployments (e.g., electric and telephone poles) and that they cannot be
applied unless they have been published in advance.
This document provides samples of aesthetic standards. In particular, many are from
Regulations for Wireless Facilities in Public Rights-of-Way, Practical Law Government
Practice (Practical Law Standard Document w-016-2287). Others have been taken from
standards adopted by other communities around the country. While modified for clarity
and, in some cases, to reflect the definitions in the Model Ordinance, these sample
standards reflect considerations from diverse communities subject to varying state laws
and come from ordinances and regulations adopted both before and after the 2018 Small
Cell Order. The municipality should not incorporate these examples verbatim, but
instead should adapt them to address particular local circumstances.

2018 Small Cell Order at ¶ 82.
Id. at ¶ 86.
3 For example, starting at a new Section 7(c)(4).
1
2
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LOCATION WITHIN DISTRICTS
This section provides examples of how municipalities regulate placement of wireless
telecommunications facilities within districts. See Model Ordinance Section 7(c)(1)(C).
Limitations placed on the general location of wireless telecommunications facilities within
districts will be reviewed under the same standards as aesthetic standards.
EXAMPLE 1:

(a) Preferred Locations. The following locations, in the order listed from most to least
preferred, are the preferred locations for installations of facilities in public rights-ofway[, except for areas within [a historic district [or [OTHER DISTRICTS]]]: 4
(1) Industrial areas;

(2) Commercial areas; and
(3) [OTHER AREAS].

(b) Non-Preferred Locations. The applicant should avoid locating new support structures,
towers, or utility poles within residential neighborhoods, designated open space,
conservation areas, or historic districts. A facility may be permitted in a location other than
a preferred location if the applicant provides evidence showing that:

(1) Adequate coverage can be maintained, existing services can be improved, or new
services can be added only if facilities are placed in a non-preferred location; or

(2) The proposed facility will meet all applicable requirements for the nonpreferred location and will complement the character of the surrounding area.

EXAMPLE 2:

The most desirable location for new wireless telecommunications facilities is co-location
on existing facilities. All wireless telecommunications facilities shall be sited to avoid or
minimize land use conflicts in compliance with the following standards:

1. Preferred Locations. The following list of preferred locations for wireless
telecommunications facilities is in order of preference from most to least preferred:
Industrial, public or quasi-public, commercial and office zoning districts.
2. Less Preferred Locations. The following less preferred locations are listed in
order of preference from most to least preferred: Parks or open space and
residential zoning districts.

4

3. Avoid Residential and Open Space Areas. New support structures, towers, and
utility poles shall not be located within residential, designated open space or
conservation areas unless sufficient technical and other information is provided to

The municipality may prefer to list specific zoning districts or provide additional preferences.
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demonstrate to the satisfaction of the planning commission or zoning administrator
that location in such areas is appropriate, subject to the following findings:

a. The location of the proposed facility site is essential to meet the service
demands of the carrier and no other alternative co-location, existing
development or utility facility site, or type of support structure is feasible.
This shall be documented by the applicant providing a list of the locations of
preferred technically feasible sites, the good faith efforts and measures taken
by the applicant to secure these preferred sites, and the specific reasons why
these efforts and measures were unsuccessful.
b. The use of a new support structure, tower, or utility pole for the proposed
facility by itself or in combination with other existing, approved, and
proposed facilities will avoid or minimize adverse effects related to land use
compatibility, visual resources, and public safety.

4. Avoid Significant Buildings and View Sheds. Wireless communication facilities
shall not be located on historically or architecturally significant structures unless
visually and architecturally integrated with the structure and shall not interfere
with prominent vistas or significant public view corridors.
COLLOCATION

The Model Ordinance establishes a presumption that collocation on existing support
structures, towers, or utility poles—without regard to whether the owner of the structure
is the municipality or a private entity—is preferable over installing new structures. See
Model Ordinance Section 7(c)(1)(C). 5 However, not all municipalities will prefer collocation
in all cases. For example, collocation on decorative structures or where collocation would
result in an overly bulky appearance may be less preferable than placement of a new
support structure.

In addition, keep in mind that not all collocations are subject to the Model Ordinance. If an
applicant proposes collocation on a structure owned or controlled by the municipality, that
installation is exempt from permitting under the Model Ordinance and instead will be the
subject to a negotiated agreement between the applicant and the municipality. See Model
Ordinance Sections 3(b)(3) and 13.
EXAMPLE 1:

Collocation Preference. Collocation of facilities is generally preferred over new support
structures if the collocation would satisfy applicable aesthetic and structural requirements.
See also Wis. Stat. § 196.04, requiring owners of “transmission equipment and property” to allow collocation
by “any public utility, video service provider, or telecommunications provider” under certain circumstances.

5
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EXAMPLE 2:
(a) Collocation Generally. Subject to the provisions of this section, collocation of facilities
is generally preferred over new support structures if it can be accomplished in a way that
better compliments the character of the surrounding area.
(b) Collocation with non-municipal facilities. Collocation on facilities or support
structures owned by parties other than the [CITY/VILLAGE] is subject to the following:

(1) Where an existing facility or support structure can potentially accommodate
collocation of a new wireless facility, collocation will be required unless:

(A) The applicant submits substantial evidence supporting the unsuitability
of the collocation;
(B) The owner of the existing facility or support structure is unwilling to
accommodate the applicant’s equipment and cannot be required to
cooperate; or

(C) The [director of the [DEPARTMENT NAME] department]/[VILLAGE
ADMINISTRATOR]/[CITY MANAGER]/[BOARD NAME] determines that
installing a new support structure or collocation with a [CITY/VILLAGE]
facility is preferable to collocation with another facility or support structure.

(2) Authorization for collocation on a facility or support structure owned by a party
other than the [CITY/VILLAGE] will be voided if the facility or support structure is
destroyed, removed, relocated, or replaced, unless:
(A) The owner of the collocated facility obtains a new right-of-way use
permit; or

(B) The facility or support structure accommodating the collocation is
replaced with a facility or support structure comparable in size, mass,
appearance, and placement, as determined by the [director of the
[DEPARTMENT NAME] department]/[VILLAGE ADMINISTRATOR]/[CITY
MANAGER]/[BOARD NAME].
GENERAL LOCATION RESTRICTIONS

In addition to regulating location among districts, municipalities may establish site-specific
restrictions and requirements.
EXAMPLES:
•

Obstruction of Traffic. Facilities and support structures, towers, and utility poles
must be at least [NUMBER OF FEET] feet from the curb or nearest traffic lane to
reduce the risk of being struck by a motor vehicle or bicycle.
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•

•

•

•

•
•

•
•

•

•

•

Obstruction of Traffic. Facilities and support structures, towers, and utility poles
must not obstruct, impede, or hinder vehicular, pedestrian, or bicycle travel or
public safety within the right-of-way, except for authorized temporary lane or
sidewalk closures.
Obstruction of Traffic. Facilities and support structures, towers, and utility poles
must not be located within sight triangles at street intersections [established
pursuant to/set forth in] [CITY/VILLAGE] [ORDINANCE/CODE] [CITATION].

Obstruction of Traffic. Facilities and support structures, towers, and utility poles
must not be located within any area that will create traffic visibility loss to drivers,
pedestrians, or bicyclists.
Obstruction. To the extent possible, a facility, support structure, tower, or utility
pole should be located and designed so as to avoid interference with right-of-way
maintenance activities, such as:
(1) Grass mowing, brush collection, tree trimming, and landscaping
maintenance;
(2) Trash collection;
(3) Maintenance of streets, pavement, sidewalks, and bicycle lanes; and
(4) Maintenance of other facilities in the rights-of-way.
ADA. Facilities and support structures, towers, and utility poles at all times must
comply with the requirements of the Americans with Disabilities Act of 1990.

Alignment. Facilities and support structures, towers, and utility poles must be
located in alignment with existing trees, facilities, support structures, towers, utility
poles, and streetlights.
Spacing. A support structure, tower, or utility pole for a wireless facility must be at
least [NUMBER] feet from any other support structure in a public right-of-way.

Spacing. Facilities and support structures, towers, and utility poles must be located
equal distance between trees when possible, and no closer than [NUMBER OF FEET]
feet to a tree to avoid a tree’s critical root zone.

Frontage. Facilities and support structures, towers, and utility poles must not be
located along the frontage of any building deemed to be of historic significance on a
federal, state, or local level.

Frontage. New facilities and support structures, towers, and utility poles must not
be located directly in front of any existing residential, commercial, or industrial
structure.

Frontage. To the extent possible, new facilities and support structures, towers, and
utility poles must be located in line with existing lot lines, but in areas where
multiple structures abut each other or where no side lot setback requirement exists,
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•

structures must not be located directly in front of an entrance or window of any
existing structure.

Use of Lighting Elements. A combination support structure and streetlight pole
should only be located where an existing pole can be removed and replaced, or at a
new location where the [CITY/VILLAGE] has identified that a streetlight is
necessary.
HEIGHT RESTRICTIONS AND REQUIREMENTS

The following example maximum height requirement is taken from the small cell
legislation proposed, but not adopted, in Wisconsin’s last legislative session. A municipality
may have district-specific height restrictions. In addition, minimum height requirements
for mounted equipment protect the public from hazards. The height restrictions and
requirements must be applied to all structures within the ROW.

EXAMPLE 1 (maximum height):

(a) Support Structures, Towers, and Utility Poles. The height of a support structure,
tower, or utility pole in the right-of-way may not exceed the greater of 50 feet above
ground level or ten feet above the tallest existing support structure, tower, or utility pole
that is in place on the effective date of this ordinance and that is located in the same rightof-way and within 500 feet of the facility that is the subject of the application.

(b) Small Wireless Facility. The height of a small wireless facility in the right-of-way may
not exceed the greater of 50 feet above ground level or ten feet above the tallest existing
support structure, tower, or utility pole that is in place on the effective date of this
ordinance and that is located in the same right-of-way.

EXAMPLE 2 (minimum height):

(a) Minimum Height of Wireless Communications Equipment. Equipment mounted to
support structures must not interfere with or create a hazard to pedestrian or vehicular
traffic [and must be a minimum of 10 feet above any pedestrian or bicycle thoroughfare
and a minimum of [NUMBER OF FEET] feet above any traffic lane].
UNDERGROUNDING

The 2018 Small Cell Order limits regulation of undergrounding requirements. Any
undergrounding requirement cannot require “that all wireless facilities be deployed
underground” as this “would amount to an effective prohibition given the propagation
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characteristics of wireless signals.” 6 However, these sample standards take an aggressive
approach and require undergrounding when possible.
EXAMPLE 1:

(a) Underground Areas. Ground-mounted equipment associated with facilities must be
placed underground in underground areas.
(b) Other Areas. In all other areas, ground-mounted equipment must be placed
underground to the extent feasible.

(c) Prohibition. Ground-mounted equipment must be placed underground in connection
with a street light, traffic signal, or other similar infrastructure in the ROW.
EXAMPLE 2:

a. Undergrounded Equipment. To conceal the non-antenna equipment, applicants shall
install all non-antenna equipment underground when proposed in an area where utilities
or other equipment or in the right-of-way is primarily located underground. In all other
areas, applicants shall underground its non-antenna equipment to the extent feasible.
Additional expense to install and maintain an underground equipment enclosure does not
exempt an applicant from this requirement, except where the applicant demonstrates by
clear and convincing evidence that this requirement will effectively prohibit the provision
of personal wireless services. Nothing in this subsection is intended to require the
applicant to install any electric meter required by the applicant’s electrical service provider
underground.

b. Ground-Mounted Equipment. To the extent that the equipment cannot be placed
underground as required, applicants shall install ground-mounted equipment in the
location so that it does not obstruct pedestrian or vehicular traffic. The [CITY/VILLAGE]
may require landscaping as a condition of approval to conceal ground-mounted equipment.
Ground-mounted equipment shall not be permitted in connection with a street light, traffic
signal, utility pole or other similar infrastructure in the public right-of-way. In the event
that the City approves ground-mounted equipment, the applicant shall conform to the
following requirements:
(1) Self-Contained Cabinet or Shroud. The equipment shroud or cabinet shall
contain all the equipment associated with the facility other than the antenna. All
cables and conduits associated with the equipment shall be concealed from view.

(2) Concealment. The [CITY/VILLAGE] may require the applicant to incorporate
concealment elements into the proposed design, including but not limited to public
art displayed on the cabinet, strategic placement in less obtrusive locations and
placement within existing or replacement street furniture.
6

2018 Small Cell Order at ¶ 90.
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GENERAL AESTHETIC STANDARDS
The following examples demonstrate some of the general aesthetic standards that
municipalities impose on ROW infrastructure. They are grouped roughly in relation to the
purpose of the standard or restriction.
EXAMPLE 1 (concealment):

(1) Each new or modified facility must be compatible in size, mass, and color to
similar facilities in the immediate area, with a goal of minimizing the physical and
visual impact on the area.

(2) New support structures, towers, and utility poles must be no more than
[NUMBER] inches in diameter with a surface that is powder-coated and [COLOR] in
color, unless another color would blend better with the surrounding area.

(3) Notwithstanding paragraphs (1) and (2) above, a new facility or support
structure, tower, or utility pole must be designed using camouflaging techniques
that make it as unobtrusive as possible if:

(A) It is not possible or desirable to match the design and color of a new
facility or support structure, tower, or utility pole with the similar structures
in the immediate area; or
(B) Existing structures in the area are out of character with a streetscape
plan or other aesthetic plan that has been adopted by the [CITY/VILLAGE].

EXAMPLE 2 (concealment): 7

Permits for wireless telecommunications facilities shall incorporate specific concealment
elements to minimize visual impacts, and design requirements ensuring compliance with
all standards for noise emissions. Unless it is determined that another design is less
intrusive, or placement is required under applicable law:

(1) Antennas located at the top of support structures shall be incorporated into the
structure, or placed within shrouds of a size such that the antenna appears to be
part of the support structure;
(2) Antennas placed elsewhere on a support structure shall be integrated into the
structure, or be designed and placed to minimize visual impacts.

(3) Radio units or equipment cabinets holding radio units and mounted on a utility
pole shall be placed as high as possible on a support structure, located to avoid
interfering with, or creating any hazard to, any other use of the public rights of way,
and located on one side of the utility pole. Unless the radio units or equipment

This example incorporates other requirements, such as undergrounding, into a single “concealment”
regulation.
7
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cabinets can be concealed by appropriate traffic signage, radio units or equipment
cabinets mounted below the communications space on utility poles shall be
designed so that the largest dimension is vertical, and the width is such that the
radio units or equipment cabinets are minimally visible from the opposite side of
the support structure on which they are placed.
(4) Wiring and cabling shall be neat and concealed within or flush to the support
structure, ensuring concealment of these components to the greatest extent
possible.

(5) Ground-mounted equipment associated with a wireless telecommunications
facility shall be permitted only where consistent with the portion of the corridor in
which it is to be placed, and may be required to be underground, located in alleys or
otherwise shielded. In no event may ground-mounted equipment interfere with
pedestrian or vehicular traffic.
(6) No support structures, towers, or utility poles shall be permitted in the public
rights-of-way, and no wireless telecommunications facilities shall be permitted
above-ground, in underground areas; provided that the city may permit placements
where all elements of the wireless telecommunications facility are concealed and
the facility does not appear to a casual observer to be a wireless
telecommunications facility.

(9) Unless appropriately placed, and concealed, so that the size of the facility cannot
be increased except with the discretionary approval of the [CITY/VILLAGE], no
wireless telecommunications facility is permitted in rights-of-way in alleys.
(10) No wireless telecommunications facility is permitted in any local historic
district without the approval of the [MUNICIPAL BODY RESPONSIBLE FOR
REGULATING HISTORIC DISTRICTS].

EXAMPLE 3 (concealment):

(1) New support structures, towers, and utility poles must not be made of wood. 8

(2) Ground level equipment must not be higher, wider, or deeper than [NUMBER]
feet.
(3) Ground level equipment cabinets and shelters must be:

(A) Secured to prevent public safety risks and unauthorized access to
equipment and wiring; and

If wood utility poles are allowed within areas of the municipality, this restriction may be considered more
burdensome than restrictions on similar facilities. The municipality should consider limiting this restriction
to specific areas of the municipality where all utilities are underground or metal poles are required.

8
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(B) Screened with landscaping or other means, maintained by the owner of
the facility; or designed to blend with and match the character of the
surrounding area.

(4) Antennas located at the top of support structures must be incorporated into the
structure, or placed within shrouds of a size such that the antenna appears to be
part of the support structure.
(5) Wiring and cabling must be neat and concealed within or flush to the support
structure.

EXAMPLE 4 (additional concealment examples):
•

•

•
•

•

Color and Materials. A new wireless telecommunications facility must be
constructed with materials and colors that match or blend with the surrounding
natural or built environment, to the maximum extent practicable. Unless otherwise
required, muted colors, earth tones, and subdued hues shall be used.

Colors and Materials. All facilities shall have subdued colors and non-reflective
materials that blend with the materials and colors of the surrounding area and
structures.
Dimensions. Small wireless facilities shall not exceed the width of an existing
structure.

Visual Impact. Wireless communication facilities must be designed to minimize
visual impacts. When feasible, the facilities must be concealed or camouflaged. The
facilities must have a non-reflective finish and be painted or otherwise treated to
minimize visibility and the obstruction of views.

Definitions Used in Concealment Ordinances.
o Camouflaged or Concealed means designed to mask or blend with the
surrounding environment in such a manner to render it generally
unnoticeable to the casual observer. By way of example, a wireless
communication facility may be camouflaged in a faux tree, faux bush,
flagpole, or otherwise designed in a manner to be compatible with the
appurtenant architecture, building, or natural surroundings.
o Stealth means concealment techniques that completely screen all associated
equipment from public view and are so integrated into the surrounding
natural or manmade environment that the observer does not recognize the
structure as a wireless facility.
 Examples include, but are not limited to: (1) wireless equipment
placed completely within existing architectural features such that the
installation causes no visible change to the underlying structure; (2)
new architectural features that match the underlying structure in
architectural style, physical proportion and construction-materials
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quality; (3) flush-to-grade underground equipment vaults with flushto-grade entry hatches, with wireless equipment placed completely
within.

EXAMPLE 5 (noise examples):
•
•

Noise. Facilities must be constructed and operated in a manner that minimizes
noise that is audible as provided in [CODE OF ORDINANCES].

Noise. A wireless facility and all equipment associated with a wireless facility shall
not generate noise that exceeds the applicable ambient noise limit in the zone where
the wireless facility is located. The [CITY/VILLAGE] may require the applicant to
install noise attenuating or baffling materials and/or other measures, including but
not limited to walls or landscape features, as the approval authority deems
necessary or appropriate to ensure compliance with the applicable ambient noise
limit.

EXAMPLE 6 (lighting):

Facilities must not be illuminated, except in accordance with state or federal regulations or
if incorporated as part of a street light pole.
EXAMPLE 7 (signage examples):
•
•

•

Signage Prohibited. Signage is not permitted except to comply with FCC or
Wisconsin regulations to provide safety warnings.

Signage; Prohibition and Requirements. No facility may display any signage or
advertisements unless expressly allowed by the [CITY/VILLAGE] in a written
approval, recommended under FCC regulations or required by law or permit
condition. Every facility shall at all times display signage that accurately identifies
the facility owner and provides the facility owner’s unique site number, and also
provides a local or toll-free telephone number to contact the facility owner’s
operations center.

Signage Required. The owner and/or operator must post an identification sign at
each facility, including owner/operator emergency telephone numbers. The design,
materials, colors, and location of the identification signs shall be subject to review
and approval by the [CITY/VILLAGE]. If at any time a new owner or operator
provider takes over operation of an existing personal wireless service facility, the
new personal wireless service provider shall notify the [CITY/VILLAGE] of the
change in operation within 30 days and the required and approved signs shall be
updated within 30 days to reflect the name and phone number of the new wireless
service provider. The colors, materials and design of the updated signs shall match
those of the required and approved signs. No sign shall be greater than two square
feet in size.
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EXAMPLE 8 (trees): 9
Tree “topping” or the improper pruning of trees is prohibited. Any proposed pruning of
trees, shrubs, or other landscaping already existing in the right-of-way must be noted in the
application and approved by the [CITY/VILLAGE].

9

See also, the General Location Restrictions above for alignment with trees.
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ATTACHMENT D
RELEVANT LAWS AND REGULATIONS

Federal Statutes:
47 U.S.C. § 253
47 U.S.C. § 332(c)(7)
Federal Regulations:
47 C.F.R. § 1.6002
47 C.F.R. § 1.6003
47 C.F.R. § 1.6100
Wisconsin Statutes:
Wis. Stat. § 66.0404
Wis. Stat. § 182.017
Wis. Stat. § 196.58

§ 253. Removal of barriers to entry, 47 USCA § 253

United States Code Annotated
Title 47. Telecommunications (Refs & Annos)
Chapter 5. Wire or Radio Communication (Refs & Annos)
Subchapter II. Common Carriers (Refs & Annos)
Part II. Development of Competitive Markets (Refs & Annos)
47 U.S.C.A. § 253
§ 253. Removal of barriers to entry
Effective: February 8, 1996
Currentness
(a) In general
No State or local statute or regulation, or other State or local legal requirement, may prohibit or have the effect of
prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.

(b) State regulatory authority
Nothing in this section shall affect the ability of a State to impose, on a competitively neutral basis and consistent with
section 254 of this title, requirements necessary to preserve and advance universal service, protect the public safety and
welfare, ensure the continued quality of telecommunications services, and safeguard the rights of consumers.

(c) State and local government authority
Nothing in this section affects the authority of a State or local government to manage the public rights-of-way or
to require fair and reasonable compensation from telecommunications providers, on a competitively neutral and
nondiscriminatory basis, for use of public rights-of-way on a nondiscriminatory basis, if the compensation required is
publicly disclosed by such government.

(d) Preemption
If, after notice and an opportunity for public comment, the Commission determines that a State or local government
has permitted or imposed any statute, regulation, or legal requirement that violates subsection (a) or (b) of this section,
the Commission shall preempt the enforcement of such statute, regulation, or legal requirement to the extent necessary
to correct such violation or inconsistency.

(e) Commercial mobile service providers
Nothing in this section shall affect the application of section 332(c)(3) of this title to commercial mobile service providers.

(f) Rural markets
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It shall not be a violation of this section for a State to require a telecommunications carrier that seeks to provide telephone
exchange service or exchange access in a service area served by a rural telephone company to meet the requirements in
section 214(e)(1) of this title for designation as an eligible telecommunications carrier for that area before being permitted
to provide such service. This subsection shall not apply--

(1) to a service area served by a rural telephone company that has obtained an exemption, suspension, or modification
of section 251(c)(4) of this title that effectively prevents a competitor from meeting the requirements of section 214(e)
(1) of this title; and

(2) to a provider of commercial mobile services.

CREDIT(S)
(June 19, 1934, c. 652, Title II, § 253, as added Pub.L. 104-104, Title I, § 101(a), Feb. 8, 1996, 110 Stat. 70.)

Notes of Decisions (117)
47 U.S.C.A. § 253, 47 USCA § 253
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through
P.L. 115-442.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 47. Telecommunications (Refs & Annos)
Chapter 5. Wire or Radio Communication (Refs & Annos)
Subchapter III. Special Provisions Relating to Radio (Refs & Annos)
Part I. General Provisions
47 U.S.C.A. § 332
§ 332. Mobile services
Effective: March 23, 2018
Currentness
(a) Factors which Commission must consider

--See Below--

In taking actions to manage the spectrum to be made available for use by the private mobile services, the Commission
shall consider, consistent with section 151 of this title, whether such actions will--

(1) promote the safety of life and property;

(2) improve the efficiency of spectrum use and reduce the regulatory burden upon spectrum users, based upon sound
engineering principles, user operational requirements, and marketplace demands;

today

(3) encourage competition and provide services to the largest feasible number of users; or

(4) increase interservice sharing opportunities between private mobile services and other services.

(b) Advisory coordinating committees

(1) The Commission, in coordinating the assignment of frequencies to stations in the private mobile services and in the
fixed services (as defined by the Commission by rule),Gooding
shall have authority to utilize assistance furnished by advisory
coordinating committees consisting of individuals who are not officers or employees of the Federal Government.

(2) The authority of the Commission established in this subsection shall not be subject to or affected by the provisions
of part III of Title 5 or section 1342 of Title 31.

(3) Any person who provides assistance to the Commission under this subsection shall not be considered, by reason of
having provided such assistance, a Federal employee.
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(4) Regulatory treatment of communications satellite corporation
Nothing in this subsection shall be construed to alter or affect the regulatory treatment required by title IV of the
Communications Satellite Act of 1962 [47 U.S.C.A. § 741 et seq.] of the corporation authorized by title III of such
Act [47 U.S.C.A. § 731 et seq.].

(5) Space segment capacity
Nothing in this section shall prohibit the Commission from continuing to determine whether the provision of space
segment capacity by satellite systems to providers of commercial mobile services shall be treated as common carriage.

(6) Foreign ownership

TESTEE

The Commission, upon a petition for waiver filed within 6 months after August 10, 1993, may waive the application
of section 310(b) of this title to any foreign ownership that lawfully existed before May 24, 1993, of any provider of
a private land mobile service that will be treated as a common carrier as a result of the enactment of the Omnibus
Budget Reconciliation Act of 1993, but only upon the following conditions:

(A) The extent of foreign ownership interest shall not be increased above the extent which existed on May 24, 1993.

(B) Such waiver shall not permit the subsequent transfer of ownership to any other person in violation of section
310(b) of this title.

(c) (7) Preservation of local zoning authority
(A) General authority
Except as provided in this paragraph, nothing in this chapter shall limit or affect the authority of a State or local
government or instrumentality thereof over decisions regarding the placement, construction, and modification of
personal wireless service facilities.

(B) Limitations

(i) The regulation of the placement, construction, and modification of personal wireless service facilities by any State
or local government or instrumentality thereof--

(I) shall not unreasonably discriminate among providers of functionally equivalent services; and

(II) shall not prohibit or have the effect of prohibiting the provision of personal wireless services.
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(ii) A State or local government or instrumentality thereof shall act on any request for authorization to place,
construct, or modify personal wireless service facilities within a reasonable period of time after the request is duly
filed with such government or instrumentality, taking into account the nature and scope of such request.

(iii) Any decision by a State or local government or instrumentality thereof to deny a request to place, construct,
or modify personal wireless service facilities shall be in writing and supported by substantial evidence contained
in a written record.

(iv) No State or local government or instrumentality thereof may regulate the placement, construction, and
modification of personal wireless service facilities on the basis of the environmental effects of radio frequency
emissions to the extent that such facilities comply with the Commission's regulations concerning such emissions.

(v) Any person adversely affected by any final action or failure to act by a State or local government or any
instrumentality thereof that is inconsistent with this subparagraph may, within 30 days after such action or failure
to act, commence an action in any court of competent jurisdiction. The court shall hear and decide such action on
an expedited basis. Any person adversely affected by an act or failure to act by a State or local government or any
instrumentality thereof that is inconsistent with clause (iv) may petition the Commission for relief.

(C) Definitions
For purposes of this paragraph--

(i) the term “personal wireless services” means commercial mobile services, unlicensed wireless services, and
common carrier wireless exchange access services;

(ii) the term “personal wireless service facilities” means facilities for the provision of personal wireless services; and

(iii) the term “unlicensed wireless service” means the offering of telecommunications services using duly
authorized devices which do not require individual licenses, but does not mean the provision of direct-to-home
satellite services (as defined in section 303(v) of this title).

(8) Mobile services access
A person engaged in the provision of commercial mobile services, insofar as such person is so engaged, shall not be
required to provide equal access to common carriers for the provision of telephone toll services. If the Commission
determines that subscribers to such services are denied access to the provider of telephone toll services of the
subscribers' choice, and that such denial is contrary to the public interest, convenience, and necessity, then the
Commission shall prescribe regulations to afford subscribers unblocked access to the provider of telephone toll services
of the subscribers' choice through the use of a carrier identification code assigned to such provider or other mechanism.
The requirements for unblocking shall not apply to mobile satellite services unless the Commission finds it to be in
the public interest to apply such requirements to such services.
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KeyCite Yellow Flag - Negative Treatment
Proposed Regulation

Code of Federal Regulations
Title 47. Telecommunication
Chapter I. Federal Communications Commission (Refs & Annos)
Subchapter A. General
Part 1. Practice and Procedure (Refs & Annos)
Subpart U. State and Local Government Regulation of the Placement, Construction, and
Modification of Personal Wireless Service Facilities (Refs & Annos)
47 C.F.R. § 1.6002
§ 1.6002 Definitions.
Effective: January 14, 2019
Currentness
Terms not specifically defined in this section or elsewhere in this subpart have the meanings defined in this part and the
Communications Act of 1934, 47 U.S.C. 151 et seq. Terms used in this subpart have the following meanings:

(a) Action or to act on a siting application means a siting authority's grant of a siting application or issuance of a written
decision denying a siting application.

(b) Antenna, consistent with § 1.1320(d), means an apparatus designed for the purpose of emitting radiofrequency (RF)
radiation, to be operated or operating from a fixed location pursuant to Commission authorization, for the provision
of personal wireless service and any commingled information services. For purposes of this definition, the term antenna
does not include an unintentional radiator, mobile station, or device authorized under part 15 of this chapter.

(c) Antenna equipment, consistent with § 1.1320(d), means equipment, switches, wiring, cabling, power sources, shelters
or cabinets associated with an antenna, located at the same fixed location as the antenna, and, when collocated on a
structure, is mounted or installed at the same time as such antenna.

(d) Antenna facility means an antenna and associated antenna equipment.

(e) Applicant means a person or entity that submits a siting application and the agents, employees, and contractors of
such person or entity.

(f) Authorization means any approval that a siting authority must issue under applicable law prior to the deployment of
personal wireless service facilities, including, but not limited to, zoning approval and building permit.

(g) Collocation, consistent with § 1.1320(d) and the Nationwide Programmatic Agreement (NPA) for the Collocation of
Wireless Antennas, appendix B of this part, section I.B, means—
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(1) Mounting or installing an antenna facility on a pre-existing structure; and/or

(2) Modifying a structure for the purpose of mounting or installing an antenna facility on that structure.

(3) The definition of “collocation” in § 1.6100(b)(2) applies to the term as used in that section.

(h) Deployment means placement, construction, or modification of a personal wireless service facility.

(i) Facility or personal wireless service facility means an antenna facility or a structure that is used for the provision
of personal wireless service, whether such service is provided on a stand-alone basis or commingled with other wireless
communications services.

(j) Siting application or application means a written submission to a siting authority requesting authorization for the
deployment of a personal wireless service facility at a specified location.

(k) Siting authority means a State government, local government, or instrumentality of a State government or local
government, including any official or organizational unit thereof, whose authorization is necessary prior to the
deployment of personal wireless service facilities.

(l) Small wireless facilities, consistent with § 1.1312(e)(2), are facilities that meet each of the following conditions:

(1) The facilities—

(i) Are mounted on structures 50 feet or less in height including their antennas as defined in § 1.1320(d); or

(ii) Are mounted on structures no more than 10 percent taller than other adjacent structures; or

(iii) Do not extend existing structures on which they are located to a height of more than 50 feet or by more than
10 percent, whichever is greater;

(2) Each antenna associated with the deployment, excluding associated antenna equipment (as defined in the
definition of “antenna” in § 1.1320(d)), is no more than three cubic feet in volume;

(3) All other wireless equipment associated with the structure, including the wireless equipment associated with the
antenna and any pre-existing associated equipment on the structure, is no more than 28 cubic feet in volume;

(4) The facilities do not require antenna structure registration under part 17 of this chapter;
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(5) The facilities are not located on Tribal lands, as defined under 36 CFR 800.16(x); and

(6) The facilities do not result in human exposure to radiofrequency radiation in excess of the applicable safety
standards specified in § 1.1307(b).

(m) Structure means a pole, tower, base station, or other building, whether or not it has an existing antenna facility,
that is used or to be used for the provision of personal wireless service (whether on its own or comingled with other
types of services).

AUTHORITY: 47 U.S.C. chs. 2, 5, 9, 13; Sec. 102(c), Div. P, Public Law 115–141, 132 Stat. 1084; 28 U.S.C. 2461, unless
otherwise noted.

Current through Jan. 24, 2019; 84 FR 360.
End of Document
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Code of Federal Regulations
Title 47. Telecommunication
Chapter I. Federal Communications Commission (Refs & Annos)
Subchapter A. General
Part 1. Practice and Procedure (Refs & Annos)
Subpart U. State and Local Government Regulation of the Placement, Construction, and
Modification of Personal Wireless Service Facilities (Refs & Annos)
47 C.F.R. § 1.6100
§ 1.6100 Wireless Facility Modifications.
Effective: January 14, 2019
Currentness
(a) [Reserved by 83 FR 51886]

(b) Definitions. Terms used in this section have the following meanings.

(1) Base station. A structure or equipment at a fixed location that enables Commission-licensed or authorized
wireless communications between user equipment and a communications network. The term does not encompass a
tower as defined in this subpart or any equipment associated with a tower.

(i) The term includes, but is not limited to, equipment associated with wireless communications services such as
private, broadcast, and public safety services, as well as unlicensed wireless services and fixed wireless services such
as microwave backhaul.

(ii) The term includes, but is not limited to, radio transceivers, antennas, coaxial or fiber-optic cable, regular
and backup power supplies, and comparable equipment, regardless of technological configuration (including
Distributed Antenna Systems and small-cell networks).

(iii) The term includes any structure other than a tower that, at the time the relevant application is filed with the State
or local government under this section, supports or houses equipment described in paragraphs (b)(1)(i) through
(ii) of this section that has been reviewed and approved under the applicable zoning or siting process, or under
another State or local regulatory review process, even if the structure was not built for the sole or primary purpose
of providing such support.

(iv) The term does not include any structure that, at the time the relevant application is filed with the State or local
government under this section, does not support or house equipment described in paragraphs (b)(1)(i)-(ii) of this
section.
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(2) Collocation. The mounting or installation of transmission equipment on an eligible support structure for the
purpose of transmitting and/or receiving radio frequency signals for communications purposes.

(3) Eligible facilities request. Any request for modification of an existing tower or base station that does not
substantially change the physical dimensions of such tower or base station, involving:

(i) Collocation of new transmission equipment;

(ii) Removal of transmission equipment; or

(iii) Replacement of transmission equipment.

(4) Eligible support structure. Any tower or base station as defined in this section, provided that it is existing at the
time the relevant application is filed with the State or local government under this section.

(5) Existing. A constructed tower or base station is existing for purposes of this section if it has been reviewed and
approved under the applicable zoning or siting process, or under another State or local regulatory review process,
provided that a tower that has not been reviewed and approved because it was not in a zoned area when it was built,
but was lawfully constructed, is existing for purposes of this definition.

(6) Site. For towers other than towers in the public rights-of-way, the current boundaries of the leased or owned
property surrounding the tower and any access or utility easements currently related to the site, and, for other
eligible support structures, further restricted to that area in proximity to the structure and to other transmission
equipment already deployed on the ground.

(7) Substantial change. A modification substantially changes the physical dimensions of an eligible support structure
if it meets any of the following criteria:

(i) For towers other than towers in the public rights-of-way, it increases the height of the tower by more than 10%
or by the height of one additional antenna array with separation from the nearest existing antenna not to exceed
twenty feet, whichever is greater; for other eligible support structures, it increases the height of the structure by more
than 10% or more than ten feet, whichever is greater;

(A) Changes in height should be measured from the original support structure in cases where deployments are or
will be separated horizontally, such as on buildings' rooftops; in other circumstances, changes in height should
be measured from the dimensions of the tower or base station, inclusive of originally approved appurtenances
and any modifications that were approved prior to the passage of the Spectrum Act.

(ii) For towers other than towers in the public rights-of-way, it involves adding an appurtenance to the body of
the tower that would protrude from the edge of the tower more than twenty feet, or more than the width of the
tower structure at the level of the appurtenance, whichever is greater; for other eligible support structures, it involves
© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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adding an appurtenance to the body of the structure that would protrude from the edge of the structure by more
than six feet;

(iii) For any eligible support structure, it involves installation of more than the standard number of new equipment
cabinets for the technology involved, but not to exceed four cabinets; or, for towers in the public rights-of-way
and base stations, it involves installation of any new equipment cabinets on the ground if there are no pre-existing
ground cabinets associated with the structure, or else involves installation of ground cabinets that are more than
10% larger in height or overall volume than any other ground cabinets associated with the structure;

(iv) It entails any excavation or deployment outside the current site;

(v) It would defeat the concealment elements of the eligible support structure; or

(vi) It does not comply with conditions associated with the siting approval of the construction or modification of
the eligible support structure or base station equipment, provided however that this limitation does not apply to any
modification that is non-compliant only in a manner that would not exceed the thresholds identified in § 1.40001(b)
(7)(i) through (iv).

(8) Transmission equipment. Equipment that facilitates transmission for any Commission-licensed or authorized
wireless communication service, including, but not limited to, radio transceivers, antennas, coaxial or fiber-optic
cable, and regular and backup power supply. The term includes equipment associated with wireless communications
services including, but not limited to, private, broadcast, and public safety services, as well as unlicensed wireless
services and fixed wireless services such as microwave backhaul.

(9) Tower. Any structure built for the sole or primary purpose of supporting any Commission-licensed or authorized
antennas and their associated facilities, including structures that are constructed for wireless communications
services including, but not limited to, private, broadcast, and public safety services, as well as unlicensed wireless
services and fixed wireless services such as microwave backhaul, and the associated site.

(c) Review of applications. A State or local government may not deny and shall approve any eligible facilities request for
modification of an eligible support structure that does not substantially change the physical dimensions of such structure.

(1) Documentation requirement for review. When an applicant asserts in writing that a request for modification
is covered by this section, a State or local government may require the applicant to provide documentation or
information only to the extent reasonably related to determining whether the request meets the requirements of this
section. A State or local government may not require an applicant to submit any other documentation, including
but not limited to documentation intended to illustrate the need for such wireless facilities or to justify the business
decision to modify such wireless facilities.

(2) Timeframe for review. Within 60 days of the date on which an applicant submits a request seeking approval under
this section, the State or local government shall approve the application unless it determines that the application
is not covered by this section.
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(3) Tolling of the timeframe for review. The 60–day period begins to run when the application is filed, and may
be tolled only by mutual agreement or in cases where the reviewing State or local government determines that the
application is incomplete. The timeframe for review is not tolled by a moratorium on the review of applications.

(i) To toll the timeframe for incompleteness, the reviewing State or local government must provide written notice to
the applicant within 30 days of receipt of the application, clearly and specifically delineating all missing documents
or information. Such delineated information is limited to documents or information meeting the standard under
paragraph (c)(1) of this section.

(ii) The timeframe for review begins running again when the applicant makes a supplemental submission in response
to the State or local government's notice of incompleteness.

(iii) Following a supplemental submission, the State or local government will have 10 days to notify the applicant
that the supplemental submission did not provide the information identified in the original notice delineating missing
information. The timeframe is tolled in the case of second or subsequent notices pursuant to the procedures identified
in this paragraph (c)(3). Second or subsequent notices of incompleteness may not specify missing documents or
information that were not delineated in the original notice of incompleteness.

(4) Failure to act. In the event the reviewing State or local government fails to approve or deny a request seeking
approval under this section within the timeframe for review (accounting for any tolling), the request shall be deemed
granted. The deemed grant does not become effective until the applicant notifies the applicable reviewing authority
in writing after the review period has expired (accounting for any tolling) that the application has been deemed
granted.

(5) Remedies. Applicants and reviewing authorities may bring claims related to Section 6409(a) to any court of
competent jurisdiction.

Credits
[80 FR 28203, May 18, 2015; 83 FR 51886, Oct. 15, 2018]

AUTHORITY: 47 U.S.C. chs. 2, 5, 9, 13; Sec. 102(c), Div. P, Public Law 115–141, 132 Stat. 1084; 28 U.S.C. 2461, unless
otherwise noted.

Notes of Decisions (1)
Current through Jan. 24, 2019; 84 FR 360.
End of Document
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tem which is the subject of the permit unless the permit affecting
the property is terminated under sub. (9) or unless an agreement
affecting the property is filed under sub. (10).
(b) The applicant shall record with the register of deeds of the
county in which the property is located the notice under par. (a) for
each property specified under par. (a) and for the property upon
which the solar collector or wind energy system is or will be
located.
(7) REMEDIES FOR IMPERMISSIBLE INTERFERENCE. (a) Any person who uses property which he or she owns or permits any other
person to use the property in a way which creates an impermissible
interference under a permit which has been granted or which is the
subject of an application shall be liable to the permit holder or
applicant for damages, except as provided under par. (b), for any
loss due to the impermissible interference, court costs and reasonable attorney fees unless:
1. The building permit was applied for prior to receipt of a
notice under sub. (3) (b) or the agency determines not to grant a
permit after a hearing under sub. (4).
2. A permit affecting the property is terminated under sub. (9).
3. An agreement affecting the property is filed under sub.
(10).
(b) A permit holder is entitled to an injunction to require the
trimming of any vegetation which creates or would create an
impermissible interference as defined under sub. (1) (f). If the
court finds on behalf of the permit holder, the permit holder shall
be entitled to a permanent injunction, damages, court costs and
reasonable attorney fees.
(8) APPEALS. Any person aggrieved by a determination by a
municipality under this section may appeal the determination to
the circuit court for a review.
(9) TERMINATION OF SOLAR OR WIND ACCESS RIGHTS. (a) Any
right protected by a permit under this section shall terminate if the
agency determines that the solar collector or wind energy system
which is the subject of the permit is:
1. Permanently removed or is not used for 2 consecutive
years, excluding time spent on repairs or improvements.
2. Not installed and functioning within 2 years after the date
of issuance of the permit.
(b) The agency shall give the permit holder written notice and
an opportunity for a hearing on a proposed termination under par.
(a).
(c) If the agency terminates a permit, the agency may charge
the permit holder for the cost of recording and record a notice of
termination with the register of deeds, who shall record the notice
with the notice recorded under sub. (6) (b) or indicate on any
notice recorded under sub. (6) (b) that the permit has been terminated.
(10) WAIVER. A permit holder by written agreement may
waive all or part of any right protected by a permit. A copy of such
agreement shall be recorded with the register of deeds, who shall
record such copy with the notice recorded under sub. (6) (b).
(11) PRESERVATION OF RIGHTS. The transfer of title to any property shall not change the rights and duties under this section or
under an ordinance adopted under sub. (2).
(12) CONSTRUCTION. (a) This section may not be construed
to require that an owner obtain a permit prior to installing a solar
collector or wind energy system.
(b) This section may not be construed to mean that acquisition
of a renewable energy resource easement under s. 700.35 is in any
way contingent upon the granting of a permit under this section.
History: 1981 c. 354; 1983 a. 189 s. 329 (14); 1983 a. 532 s. 36; 1993 a. 414; 1995
a. 201; 1999 a. 150 s. 82; Stats. 1999 s. 66.0403; 2007 a. 97; 2009 a. 40.
The common law right to solar access is discussed. Prah v. Maretti, 108 Wis. 2d
223, 321 N.W.2d 182 (1982).
The owner of an energy system does not need a permit under this section. Barring
enforceable municipal restrictions, an owner may construct a system without prior
municipal approval. This section benefits and protects the owner of the system by
restricting the use of nearby property to prevent an interference with the system. State
ex rel. Numrich v. City of Mequon Board of Zoning Appeals, 2001 WI App 88, 242
Wis. 2d 677, 626 N.W.2d 366, 00−1643.
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Wisconsin recognizes the power of the sun: Prah v. Maretti and the solar access
act. 1983 WLR 1263.

66.0404 Mobile tower siting regulations. (1) DEFINITIONS. In this section:
(a) “Antenna” means communications equipment that transmits and receives electromagnetic radio signals and is used in the
provision of mobile services.
(b) “Application” means an application for a permit under this
section to engage in an activity specified in sub. (2) (a) or a class
2 collocation.
(c) “Building permit” means a permit issued by a political subdivision that authorizes an applicant to conduct construction
activity that is consistent with the political subdivision’s building
code.
(d) “Class 1 collocation” means the placement of a new mobile
service facility on an existing support structure such that the
owner of the facility does not need to construct a free standing support structure for the facility but does need to engage in substantial
modification.
(e) “Class 2 collocation” means the placement of a new mobile
service facility on an existing support structure such that the
owner of the facility does not need to construct a free standing support structure for the facility or engage in substantial modification.
(f) “Collocation” means class 1 or class 2 collocation or both.
(g) “Distributed antenna system” means a network of spatially
separated antenna nodes that is connected to a common source via
a transport medium and that provides mobile service within a geographic area or structure.
(h) “Equipment compound” means an area surrounding or
adjacent to the base of an existing support structure within which
is located mobile service facilities.
(i) “Existing structure” means a support structure that exists at
the time a request for permission to place mobile service facilities
on a support structure is filed with a political subdivision.
(j) “Fall zone” means the area over which a mobile support
structure is designed to collapse.
(k) “Mobile service” has the meaning given in 47 USC 153
(33).
(L) “Mobile service facility” means the set of equipment and
network components, including antennas, transmitters, receivers,
base stations, power supplies, cabling, and associated equipment,
that is necessary to provide mobile service to a discrete geographic area, but does not include the underlying support structure.
(m) “Mobile service provider” means a person who provides
mobile service.
(n) “Mobile service support structure” means a freestanding
structure that is designed to support a mobile service facility.
(o) “Permit” means a permit, other than a building permit, or
approval issued by a political subdivision which authorizes any of
the following activities by an applicant:
1. A class 1 collocation.
2. A class 2 collocation.
3. The construction of a mobile service support structure.
(p) “Political subdivision” means a city, village, town, or
county.
(q) “Public utility” has the meaning given in s. 196.01 (5).
(r) “Search ring” means a shape drawn on a map to indicate the
general area within which a mobile service support structure
should be located to meet radio frequency engineering requirements, taking into account other factors including topography and
the demographics of the service area.
(s) “Substantial modification” means the modification of a
mobile service support structure, including the mounting of an
antenna on such a structure, that does any of the following:
1. For structures with an overall height of 200 feet or less,
increases the overall height of the structure by more than 20 feet.
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2. For structures with an overall height of more than 200 feet,
increases the overall height of the structure by 10 percent or more.
3. Measured at the level of the appurtenance added to the
structure as a result of the modification, increases the width of the
support structure by 20 feet or more, unless a larger area is necessary for collocation.
4. Increases the square footage of an existing equipment compound to a total area of more than 2,500 square feet.
(t) “Support structure” means an existing or new structure that
supports or can support a mobile service facility, including a
mobile service support structure, utility pole, water tower, building, or other structure.
(u) “Utility pole” means a structure owned or operated by an
alternative telecommunications utility, as defined in s. 196.01
(1d); public utility, as defined in s. 196.01 (5); telecommunications utility, as defined in s. 196.01 (10); political subdivision; or
cooperative association organized under ch. 185; and that is
designed specifically for and used to carry lines, cables, or wires
for telecommunications service, as defined in s. 182.017 (1g) (cq);
for video service, as defined in s. 66.0420 (2) (y); for electricity;
or to provide light.
(2) NEW CONSTRUCTION OR SUBSTANTIAL MODIFICATION OF
FACILITIES AND SUPPORT STRUCTURES. (a) Subject to the provisions
and limitations of this section, a political subdivision may enact
a zoning ordinance under s. 59.69, 60.61, or 62.23 to regulate any
of the following activities:
1. The siting and construction of a new mobile service support
structure and facilities.
2. With regard to a class 1 collocation, the substantial modification of an existing support structure and mobile service facilities.
(b) If a political subdivision regulates an activity described
under par. (a), the regulation shall prescribe the application process which a person must complete to engage in the siting, construction, or modification activities described in par. (a). The
application shall be in writing and shall contain all of the following information:
1. The name and business address of, and the contact individual for, the applicant.
2. The location of the proposed or affected support structure.
3. The location of the proposed mobile service facility.
4. If the application is to substantially modify an existing support structure, a construction plan which describes the proposed
modifications to the support structure and the equipment and network components, including antennas, transmitters, receivers,
base stations, power supplies, cabling, and related equipment
associated with the proposed modifications.
5. If the application is to construct a new mobile service support structure, a construction plan which describes the proposed
mobile service support structure and the equipment and network
components, including antennas, transmitters, receivers, base stations, power supplies, cabling, and related equipment to be placed
on or around the new mobile service support structure.
6. If an application is to construct a new mobile service support structure, an explanation as to why the applicant chose the
proposed location and why the applicant did not choose collocation, including a sworn statement from an individual who has
responsibility over the placement of the mobile service support
structure attesting that collocation within the applicant’s search
ring would not result in the same mobile service functionality,
coverage, and capacity; is technically infeasible; or is economically burdensome to the mobile service provider.
(c) If an applicant submits to a political subdivision an application for a permit to engage in an activity described under par. (a),
which contains all of the information required under par. (b), the
political subdivision shall consider the application complete. If
the political subdivision does not believe that the application is
complete, the political subdivision shall notify the applicant in
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writing, within 10 days of receiving the application, that the application is not complete. The written notification shall specify in
detail the required information that was incomplete. An applicant
may resubmit an application as often as necessary until it is complete.
(d) Within 90 days of its receipt of a complete application, a
political subdivision shall complete all of the following or the
applicant may consider the application approved, except that the
applicant and the political subdivision may agree in writing to an
extension of the 90 day period:
1. Review the application to determine whether it complies
with all applicable aspects of the political subdivision’s building
code and, subject to the limitations in this section, zoning ordinances.
2. Make a final decision whether to approve or disapprove the
application.
3. Notify the applicant, in writing, of its final decision.
4. If the decision is to disapprove the application, include with
the written notification substantial evidence which supports the
decision.
(e) A political subdivision may disapprove an application if an
applicant refuses to evaluate the feasibility of collocation within
the applicant’s search ring and provide the sworn statement
described under par. (b) 6.
(f) A party who is aggrieved by the final decision of a political
subdivision under par. (d) 2. may bring an action in the circuit
court of the county in which the proposed activity, which is the
subject of the application, is to be located.
(g) If an applicant provides a political subdivision with an
engineering certification showing that a mobile service support
structure, or an existing structure, is designed to collapse within
a smaller area than the setback or fall zone area required in a zoning ordinance, that zoning ordinance does not apply to such a
structure unless the political subdivision provides the applicant
with substantial evidence that the engineering certification is
flawed.
(h) A political subdivision may regulate the activities
described under par. (a) only as provided in this section.
(i) If a political subdivision has in effect on July 2, 2013, an
ordinance that applies to the activities described under par. (a) and
the ordinance is inconsistent with this section, the ordinance does
not apply to, and may not be enforced against, the activity.
(3) COLLOCATION ON EXISTING SUPPORT STRUCTURES. (a) 1. A
class 2 collocation is a permitted use under ss. 59.69, 60.61, and
62.23.
2. If a political subdivision has in effect on July 2, 2013, an
ordinance that applies to a class 2 collocation and the ordinance
is inconsistent with this section, the ordinance does not apply to,
and may not be enforced against, the class 2 collocation.
3. A political subdivision may regulate a class 2 collocation
only as provided in this section.
4. A class 2 collocation is subject to the same requirements
for the issuance of a building permit to which any other type of
commercial development or land use development is subject.
(b) If an applicant submits to a political subdivision an application for a permit to engage in a class 2 collocation, the application
shall contain all of the information required under sub. (2) (b) 1.
to 3., in which case the political subdivision shall consider the
application complete. If any of the required information is not in
the application, the political subdivision shall notify the applicant
in writing, within 5 days of receiving the application, that the
application is not complete. The written notification shall specify
in detail the required information that was incomplete. An applicant may resubmit an application as often as necessary until it is
complete.
(c) Within 45 days of its receipt of a complete application, a
political subdivision shall complete all of the following or the
applicant may consider the application approved, except that the
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applicant and the political subdivision may agree in writing to an
extension of the 45 day period:
1. Make a final decision whether to approve or disapprove the
application.
2. Notify the applicant, in writing, of its final decision.
3. If the application is approved, issue the applicant the relevant permit.
4. If the decision is to disapprove the application, include with
the written notification substantial evidence which supports the
decision.
(d) A party who is aggrieved by the final decision of a political
subdivision under par. (c) 1. may bring an action in the circuit
court of the county in which the proposed activity, which is the
subject of the application, is to be located.
(4) LIMITATIONS. With regard to an activity described in sub.
(2) (a) or a class 2 collocation, a political subdivision may not do
any of the following:
(a) Impose environmental testing, sampling, or monitoring
requirements, or other compliance measures for radio frequency
emissions, on mobile service facilities or mobile radio service providers.
(b) Enact an ordinance imposing a moratorium on the permitting, construction, or approval of any such activities.
(c) Enact an ordinance prohibiting the placement of a mobile
service support structure in particular locations within the political subdivision.
(d) Charge a mobile radio service provider a fee in excess of
one of the following amounts:
1. For a permit for a class 2 collocation, the lesser of $500 or
the amount charged by a political subdivision for a building permit
for any other type of commercial development or land use development.
2. For a permit for an activity described in sub. (2) (a), $3,000.
(e) Charge a mobile radio service provider any recurring fee
for an activity described in sub. (2) (a) or a class 2 collocation.
(f) Permit 3rd party consultants to charge the applicant for any
travel expenses incurred in the consultant’s review of mobile service permits or applications.
(g) Disapprove an application to conduct an activity described
under sub. (2) (a) based solely on aesthetic concerns.
(gm) Disapprove an application to conduct a class 2 collocation on aesthetic concerns.
(h) Enact or enforce an ordinance related to radio frequency
signal strength or the adequacy of mobile service quality.
(i) Impose a surety requirement, unless the requirement is
competitively neutral, nondiscriminatory, and commensurate
with the historical record for surety requirements for other facilities and structures in the political subdivision which fall into disuse. There is a rebuttable presumption that a surety requirement
of $20,000 or less complies with this paragraph.
(j) Prohibit the placement of emergency power systems.
(k) Require that a mobile service support structure be placed
on property owned by the political subdivision.
(L) Disapprove an application based solely on the height of the
mobile service support structure or on whether the structure
requires lighting.
(m) Condition approval of such activities on the agreement of
the structure or mobile service facility owner to provide space on
or near the structure for the use of or by the political subdivision
at less than the market rate, or to provide the political subdivision
other services via the structure or facilities at less than the market
rate.
(n) Limit the duration of any permit that is granted.
(o) Require an applicant to construct a distributed antenna system instead of either constructing a new mobile service support
structure or engaging in collocation.

66.0406

(p) Disapprove an application based on an assessment by the
political subdivision of the suitability of other locations for conducting the activity.
(q) Require that a mobile service support structure, existing
structure, or mobile service facilities have or be connected to
backup battery power.
(r) Impose a setback or fall zone requirement for a mobile service support structure that is different from a requirement that is
imposed on other types of commercial structures.
(s) Consider an activity a substantial modification under sub.
(1) (s) 1. or 2. if a greater height is necessary to avoid interference
with an existing antenna.
(t) Consider an activity a substantial modification under sub.
(1) (s) 3. if a greater protrusion is necessary to shelter the antenna
from inclement weather or to connect the antenna to the existing
structure by cable.
(u) Limit the height of a mobile service support structure to
under 200 feet.
(v) Condition the approval of an application on, or otherwise
require, the applicant’s agreement to indemnify or insure the political subdivision in connection with the political subdivision’s
exercise of its authority to approve the application.
(w) Condition the approval of an application on, or otherwise
require, the applicant’s agreement to permit the political subdivision to place at or collocate with the applicant’s support structure
any mobile service facilities provided or operated by, whether in
whole or in part, a political subdivision or an entity in which a
political subdivision has a governance, competitive, economic,
financial or other interest.
(5) APPLICABILITY. If a county enacts an ordinance as
described under sub. (2) the ordinance applies only in the unincorporated parts of the county, except that if a town enacts an ordinance as described under sub. (2) after a county has so acted, the
county ordinance does not apply, and may not be enforced, in the
town, except that if the town later repeals its ordinance, the county
ordinance applies in that town.
History: 2013 a. 20, 173.

66.0405 Removal of rubbish. Cities, villages and towns
may remove ashes, garbage, and rubbish from such classes of
places in the city, village or town as the board or council directs.
The removal may be from all of the places or from those whose
owners or occupants desire the service. Districts may be created
and removal provided for certain districts only, and different regulations may be applied to each removal district or class of property. The cost of removal may be funded by special assessment
against the property served, by general tax upon the property of
the respective districts, or by general tax upon the property of the
city, village or town. If a city, village or town contracts for ash,
garbage or rubbish removal service, it may contract with one or
more service providers.
History: 1993 a. 246; 1999 a. 150 s. 119; Stats. 1999 s. 66.0405.

66.0406 Radio broadcast service facility regulations.
(1) DEFINITIONS. In this section:
(a) “Political subdivision” means any city, village, town, or
county.
(b) “Radio broadcast services” means the regular provision of
a commercial or noncommercial service involving the transmission, emission, or reception of radio waves for the transmission of
sound or images in which the transmissions are intended for direct
reception by the general public.
(c) “Radio broadcast service facilities” means commercial or
noncommercial facilities, including antennas and antenna support
structures, intended for the provision of radio broadcast services.
(2) LIMITATIONS ON LOCAL REGULATION. Beginning on May 1,
2013, if a political subdivision enacts an ordinance, adopts a resolution, or takes any other action that affects the placement, construction, or modification of radio broadcast service facilities, the
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MISCELLANEOUS CORPORATE PROVISIONS

required by said order and a certified copy of the minutes of the
said meeting to be promptly filed in the office of the clerk of the
circuit court of said county upon payment to said clerk of the fees
properly chargeable in a special proceeding. Upon such filing,
such property may be conveyed or mortgaged with the same right
and authority as if such sale or mortgaging had been authorized by
a sufficient affirmative vote of all members of said corporation.
182.0135 Public utility corporation directors; not to
delegate duty to manage; removal by commission.
(1) The directors of corporations which are public utilities shall
not, directly or indirectly, delegate or in any manner, temporarily
or permanently, relinquish or surrender their duty to manage and
direct the stock, property, affairs and business of such corporation.
(2) Any director violating the provisions of this section may
be removed by the public service commission, after notice and
hearing. If a director of a public utility is removed by the commission, the director shall be ineligible for a period of 2 years to serve
as a director of said public utility.
(3) This section does not apply to a telecommunications utility, as defined in s. 196.01 (10).
History: 1993 a. 482, 496.

182.016 River improvement corporations may flow
lands. Any domestic corporation created in whole or in part for
the purpose of improving any stream and driving, holding or handling logs therein, and any corporation owning or controlling
dams, booms or improvements designed to accomplish any of said
purposes, or any municipality or any domestic corporation organized for the purpose of furnishing electric current for public purposes, shall have the power to acquire all such lands as shall be
necessary for its use for ponds and reservoir purposes. Nothing
in this section shall be construed as repealing any provision of s.
31.30.
182.017 Transmission lines; privileges; damages.
(1g) DEFINITIONS. In this section:
(a) “Commission” means the public service commission.
(b) “Company” means any of the following:
1. A corporation, limited liability company, partnership, or
other business entity organized to furnish telegraph or telecommunications service or transmit heat, power, or electric current to
the public or for public purposes.
2. An independent system operator, as defined in s. 196.485
(1) (d).
3. An independent transmission owner, as defined in s.
196.485 (1) (dm).
4. A cooperative association organized under ch. 185 or 193
to furnish telegraph or telecommunications service.
5. A cooperative association organized under ch. 185 to transmit heat, power, or electric current to its members.
6. An interim cable operator, as defined in s. 66.0420 (2) (n).
7. A video service provider, as defined in s. 66.0420 (2) (zg).
(bm) “Municipal regulation” means any contract, ordinance,
resolution, order, or other regulation entered into, enacted, or
issued by a municipality before, on, or after July 2, 2013.
(c) “Municipality” means a city, village, or town.
(cq) “Telecommunications service” means the offering for sale
of the conveyance of voice, data, or other information, including
the sale of service for collection, storage, forwarding, switching,
and delivery incidental to such communication regardless of the
technology or mode used to make such offering.
(ct) “Urban rail transit system” means a system, either publicly
or privately owned, which provides transportation by rail in a
municipality to the public on a regular and continuing basis and
which begins service on or after July 2, 2013.
(d) “Video service network” has the meaning given in s.
66.0420 (2) (zb).
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(1r) RIGHT−OF−WAY FOR. Any company may, subject to ss.
30.44 (3m), 30.45, 86.16, and 196.491 (3) (d) 3m. and to reasonable regulations made by any municipality through which its
transmission lines or systems may pass, construct and maintain
such lines or systems with all necessary appurtenances in, across
or beneath any public highway or bridge or any stream or body of
water, or upon any lands of any owner consenting thereto, and for
such purpose may acquire lands or the necessary easements; and
may connect and operate its lines or system with other lines or systems devoted to like business, within or without this state, and
charge reasonable rates for the transmission and delivery of messages or the furnishing of heat, power, or electric light.
(2) NOT TO OBSTRUCT PUBLIC USE. But no such line or system
or any appurtenance thereto shall at any time obstruct or incommode the public use of any highway, bridge, stream or body of
water.
(3) ABANDONED LINES REMOVED. The commission after a public hearing as provided in s. 196.26, and subject to the right of
review as provided in ch. 227, may declare any line to have been
abandoned or discontinued, if the facts warrant such finding.
Whenever such a finding shall have been made the company shall
remove such line, and on failure for 3 months after such finding
of abandonment or discontinuance, any person owning land over,
through or upon which such line shall pass, may remove the same,
or the supervisors of any town within which said lines may be situated, may remove the said lines from the limits of its highways,
and such person or supervisors shall be entitled to recover from the
company owning the lines the expense for labor involved in
removing the property.
(4) LOCATION OF POLES. In case of dispute as to the location of
poles, pipes or conduits, the commissioners appointed in condemnation proceedings under ch. 32 may determine the location.
In no case, except where the owner consents, shall poles be set in
front of or upon any residence property, or in front of a building
occupied for business purposes, unless the commissioners find
that the same is necessary and the court may review the finding.
(5) TREE TRIMMING. Any company which shall in any manner
destroy, trim or injure any shade or ornamental trees along any
such lines or systems, or, in the course of tree trimming or
removal, cause any damage to buildings, fences, crops, livestock
or other property, except by the consent of the owner, or after the
right so to do has been acquired, shall be liable to the person
aggrieved in 3 times the actual damage sustained, besides costs.
(6) MUNICIPAL FRANCHISE REQUIRED. No lighting or heating
corporation or lighting or heating cooperative association shall
have any right hereunder in any municipality until it has obtained
a franchise or written consent for the erection or installation of its
lines from such municipality.
(7) HIGH−VOLTAGE TRANSMISSION LINES. Any easement for
rights−of−way for high−voltage transmission lines as defined
under s. 196.491 (1) (f) shall be subject to all of the following conditions and limitations:
(a) The conveyance under ch. 706 and, if applicable, the petition under s. 32.06 (7), shall describe the interest transferred by
specifying, in addition to the length and width of the right−of−
way, the number, type and maximum height of all structures to be
erected thereon, the minimum height of the transmission lines
above the landscape, and the number and maximum voltage of the
lines to be constructed and operated thereon.
(b) In determining just compensation for the interest under s.
32.09, damages shall include losses caused by placement of the
line and associated facilities near fences or natural barriers such
that lands not taken are rendered less readily accessible to vehicles, agricultural implements and aircraft used in crop work, as
well as damages resulting from ozone effects and other physical
phenomena associated with such lines, including but not limited
to interference with telephone, television and radio communication.
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MISCELLANEOUS CORPORATE PROVISIONS

(c) In constructing and maintaining high−voltage transmission
lines on the property covered by the easement the utility shall:
1. If excavation is necessary, ensure that the top soil is
stripped, piled and replaced upon completion of the operation.
2. Restore to its original condition any slope, terrace, or
waterway which is disturbed by the construction or maintenance.
3. Insofar as is practicable and when the landowner requests,
schedule any construction work in an area used for agricultural
production at times when the ground is frozen in order to prevent
or reduce soil compaction.
4. Clear all debris and remove all stones and rocks resulting
from construction activity upon completion of construction.
5. Satisfactorily repair to its original condition any fence
damaged as a result of construction or maintenance operations.
If cutting a fence is necessary, a temporary gate shall be installed.
Any such gate shall be left in place at the landowner’s request.
6. Repair any drainage tile line within the easement damaged
by such construction or maintenance.
7. Pay for any crop damage caused by such construction or
maintenance.
8. Supply and install any necessary grounding of a landowner’s fences, machinery or buildings.
(d) The utility shall control weeds and brush around the transmission line facilities. No herbicidal chemicals may be used for
weed and brush control without the express written consent of the
landowner. If weed and brush control is undertaken by the landowner under an agreement with the utility, the landowner shall
receive from the utility a reasonable amount for such services.
(e) The landowner shall be afforded a reasonable time prior to
commencement of construction to harvest any trees located
within the easement boundaries, and if the landowner fails to do
so, the landowner shall nevertheless retain title to all trees cut by
the utility.
(f) The landowner shall not be responsible for any injury to
persons or property caused by the design, construction or upkeep
of the high−voltage transmission lines or towers.
(g) The utility shall employ all reasonable measures to ensure
that the landowner’s television and radio reception is not
adversely affected by the high−voltage transmission lines.
(h) The utility may not use any lands beyond the boundaries
of the easement for any purpose, including ingress to and egress
from the right−of−way, without the written consent of the landowner.
(i) The rights conferred under pars. (c) to (h) may be specifically waived by the landowner in an easement conveyance which
contains such paragraphs verbatim.
(8) COMMISSION REVIEW. (a) Upon complaint by a company
that a regulation by a municipality under sub. (1r) is unreasonable,
the commission shall set a hearing and, if the commission finds
that the regulation is unreasonable, the regulation shall be void.
Subject to pars. (am) to (c), if the commission determines that a
municipal regulation that was in effect on January 1, 2007, and
immediately prior to January 9, 2008, or that a community standard, as demonstrated through consistent practice and custom in
the municipality, that was in effect on January 1, 2007, and immediately prior to January 9, 2008, is substantially the same as the
municipal regulation complained of, there is a rebuttable presumption that the latter regulation is reasonable.
(am) A municipal regulation is unreasonable if it has the effect
of creating a moratorium on the placement of company lines or
systems under sub. (1r) or on the entrance into the municipality of
a video service provider, as defined in s. 66.0420 (2) (zg), or is
inconsistent with the purposes of s. 66.0420.
(as) Notwithstanding sub. (2), a municipal regulation is unreasonable if it requires a company to pay any part of the cost to modify or relocate the company’s facilities to accommodate an urban
rail transit system.

182.0175

(b) A municipal regulation is unreasonable if it requires a company to pay more than the actual cost of functions undertaken by
the municipality to manage company access to and use of municipal rights−of−way. These management functions include all of
the following:
1. Registering companies, including the gathering and
recording of information necessary to conduct business with a
company.
2. Except as provided in provided in par. (c), issuing, processing, and verifying excavation or other company permit applications, including supplemental applications.
3. Inspecting company job sites and restoration projects.
4. Maintaining, supporting, protecting, or moving company
equipment during work in municipal rights−of−way.
5. Undertaking restoration work inadequately performed by
a company after providing notice and the opportunity to correct
the work.
6. Revoking company permits.
7. Maintenance of databases.
8. Scheduling and coordinating highway, street, and right−
of−way work relevant to a company permit.
(c) A municipal regulation is unreasonable if it requires a company to be responsible for fees under s. 182.0175 (1m) (bm) that
may be assessed to a municipality as a member of the one−call system under s. 182.0175.
(d) It is reasonable for a municipal regulation to provide for the
recovery of costs incurred under par. (b) 1., 2., 3., and 7. through
a preexcavation permit fee.
(e) It is reasonable for a municipal regulation to provide for the
recovery of costs incurred under par. (b) 4., 5., and 6. only from
the company that is responsible for causing the municipality to
incur the costs.
(9) TIME LIMIT FOR PERMITS. If a municipality establishes a
permit process under sub. (1r), the municipality shall approve or
deny a permit application no later than 60 days after receipt of the
application, and, if the municipality fails to do so, the municipality
shall be considered to have approved the application and granted
the permit. If a municipality denies a permit application, the
municipality shall provide the applicant a written explanation of
the reasons for the denial at the time that the municipality denies
the application.
History: 1971 c. 40; 1975 c. 68, 199; 1979 c. 34, 323; 1985 a. 297 s. 76; 1989 a.
31; 1993 a. 213, 246, 371; 1997 a. 204; 2005 a. 441; 2007 a. 42; 2011 a. 22; 2013 a.
20 s. 1564m, 1978d to 1978t; 2013 a. 165, 168; 2015 a. 195 s. 82.
Sub. (2) is a safety statute, the violation of which constitutes negligence per se. An
allegation that a power pole located within 4 feet of the traveled portion of a roadway
violated this provision stated a cause of action. Weiss v. Holman, 58 Wis. 2d 608, 207
N.W.2d 660 (1973).
Sub. (5) is limited to damages arising from the construction, maintenance, or abandonment of facilities within a right−of−way. Vogel v. Grant−Lafayette Electric Cooperative, 195 Wis. 2d 198, 536 N.W.2d 140 (Ct. App. 1995), 94−0822.
Sub. (7) (a) governs what must be specified in a conveyance of an easement.
Because the easements here were conveyed prior to the enactment of the statute, the
conveyances were not subject to the statute’s requirements. The circuit court’s conclusion that the utility was required to obtain new easements complying with sub. (7)
(a) was premised on its erroneous conclusion that the utility’s easement rights were
limited by the easements’ current use. Wisconsin Public Service Corporation v.
Andrews, 2009 WI App 30, 316 Wis. 2d 734, 766 N.W.2d 232, 07−2673.

182.0175 Damage to transmission facilities. (1) DEFIIn this section:
(aa) “Agricultural activity” has the meaning given in s. 101.10
(1) (a).
(ab) “Commission” means the public service commission.
(ac) “Complainant” means a person who files a complaint
under sub. (3) (bg) 1. or 2.
(ag) “Damage prevention fund” means the fund established
under sub. (1m) (d) 11.
(am) “Emergency” means a condition that poses a clear and
immediate danger to life or health, or a significant loss of property.
(b) “Excavation” means any operation in which earth, rock or
other material in or on the ground is moved, removed or otherwise
NITIONS.
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196.58

REGULATION OF PUBLIC UTILITIES

196.58 Municipality to regulate utilities; appeal.
(1g) In this section, “municipal regulation” has the meaning
given in s. 182.017 (1g) (bm).
(1r) The governing body of every municipality may:
(a) Determine by municipal regulation the quality and character of each kind of product or service to be furnished or rendered
by any public utility within the municipality and all other terms
and conditions, consistent with this chapter and ch. 197, upon
which the public utility may be permitted to occupy the streets,
highways or other public places within the municipality. The
municipal regulation shall be in force and on its face reasonable.
(b) Require of any public utility any addition or extension to
its physical plant within the municipality as shall be reasonable
and necessary in the interest of the public, and designate the location and nature of the addition or extension, the time within which
it must be completed, and any condition under which it must be
constructed, subject to review by the commission under sub. (4).
(c) Provide a penalty for noncompliance with the provisions
of any municipal regulation adopted under this subsection.
(4) (a) Upon complaint made by a public utility or by any
qualified complainant under s. 196.26, the commission shall set
a hearing and if it finds a municipal regulation under sub. (1r) to
be unreasonable, the municipal regulation shall be void.
(b) Notwithstanding any provision of this chapter, upon complaint by a telecommunications provider, including an alternative
telecommunications utility, or a video service provider, the commission shall set a hearing and, if it finds to be unreasonable any
municipal regulation relating to any product or service rendered
by any such provider within a municipality or relating to the terms
and conditions upon which such provider occupies the streets,
highways, or other public places within the municipality, the
municipal regulation shall be void.
(c) Notwithstanding s. 182.017 (2), a municipal regulation is
unreasonable under par. (a) or (b) if it requires a public utility, telecommunications provider, or video service provider to pay any
part of the cost to modify or relocate the public utility’s, telecommunications provider’s, or video service provider’s facilities to
accommodate an urban rail transit system, as defined in s. 182.017
(1g) (ct).
(5) The commission shall have original and concurrent jurisdiction with municipalities to require extensions of service and to
regulate service of public utilities. Nothing in this section shall
limit the power of the commission to act on its own motion to
require extensions of service and to regulate the service of public
utilities.
(6) No public utility furnishing and selling gaseous fuel or
undertaking to furnish or sell gaseous fuel in a municipality where
the fuel has not been sold previously to the public shall change the
character or kind of fuel by substituting for manufactured gas any
natural gas or any mixture of natural and manufactured gas for distribution and sale in any municipality, or undertake the sale of natural gas in any municipality where no gaseous fuel was previously
sold, unless the governing body of the municipality, by authorization, passage or adoption of appropriate municipal regulation,
approves and authorizes the change in fuel or commencement of
sale. No municipal regulation enacted under this subsection may
be inconsistent or in conflict with any certificate granted under s.
196.49.
(7) (a) If a municipality operating a water system seeks to
serve consumers of an area which is part of the municipality and
in the same county, but in order to serve such consumers it is necessary or economically prudent for the municipality to install
mains, transmission lines, pipes or service connections through,
upon or under a public street, highway, road, public thoroughfare
or alley located within the boundaries of any adjacent municipality, the municipality seeking the installation may file a petition
with the clerk of the legislative body of the adjacent municipality
requesting approval for the installation of the mains, transmission
lines, pipes or service connections. The governing body of the
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adjacent municipality shall act on the petition within 15 days after
the petition is filed. If the governing body of the adjacent municipality fails to act within the 15−day period, the petition shall be
deemed approved and the municipality may proceed with the
installations required for service to its consumers. If, however, the
governing body of the adjacent municipality rejects the petition,
the municipality may make application to the commission for
authority to install within the boundaries of the adjacent municipality the installations necessary to provide service to its consumers. The commission shall hold a hearing upon the application of
the municipality. If the commission determines that it is necessary
or economically prudent that the municipality seeking to serve its
consumers make the installations within the boundaries of the
adjacent municipality, the commission shall promptly issue an
order authorizing the municipality to proceed to make the installation. In the order, the commission may establish the manner of
making the installation.
(b) A municipality making an installation under this section
shall restore the land on or in which such installation has been
made to the same condition as it existed prior to the installation.
Failure to make the restoration shall subject the municipality to an
action for damages by the adjacent municipality. The adjacent
municipality may require a performance bond from the municipality seeking to make the installation. If no agreement can be
effected between the municipalities as to the amount of the performance bond, the commission shall determine the amount of the
bond. If the commission issues an order authorizing an installation under this subsection, the commission shall determine the
amount of the performance bond which shall be required of the
applicant municipality.
History: 1981 c. 390; 1983 a. 53; 1995 a. 378; 2013 a. 20.
Cross−reference: See also ch. PSC 130, Wis. adm. code.

196.59 Merchandising by utilities. Each public utility
engaged in the production, transmission, delivery or furnishing of
heat, light or power either directly or indirectly to or for the use of
the public shall keep separate accounts to show any profit or loss
resulting from the sale of appliances or other merchandise. The
commission may not take the profit or loss into consideration in
arriving at any rate to be charged for service by the public utility.
History: 1983 a. 53.

196.595 Utility advertising practices. (1) In this section:
(a) “Advertising” means:
1. Printed and published material and descriptive literature of
a utility used in newspapers, magazines, radio and TV scripts, billboards and similar displays.
1m. Any material which provides information favorable to a
public utility on any issue about which the utility is attempting to
influence legislative or administrative action by direct oral or
written communication with any elective state official, agency
official or legislative employee if the practice is regulated under
subch. III of ch. 13.
2. Descriptive literature and sales aids of all kinds issued by
a utility for presentation to utility consumers and other members
of the public, including but not limited to any material enclosed
with or added to a utility billing statement, circulars, leaflets,
booklets, depictions, illustrations and form letters.
3. Prepared sales talks to the public and public informational
facilities.
4. Other materials and procedures enumerated by rule of the
commission which promote or provide information to the public
about a public utility.
(b) “Expenditure” means any cost of advertising directly
incurred by a utility and any cost of advertising incurred by contribution to parent or affiliated companies or to trade associations.
(c) “Public utility” in this section means any public utility, as
defined in s. 196.01, engaged in the transmission, delivery, or furnishing of natural gas by means of pipes or mains, heat, light,
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Ted Waskowski & Kyle W. Engelke, Stafford Rosenbaum, LLP
2019 Municipal Attorneys Institute

I.

The 60-Year Holy(tz) War: A Report from the Front in the Battle Over
Wisconsin’s Governmental Immunity Standard.
A. Presentation Overview: 2019
1. Pre-Holytz Jurisprudence
2. Holytz v. City of Milwaukee, 17 Wis. 2d 26 (1962)
3. Legislative Response to Holytz
4. Jurisprudence on Statutory Immunity
5. Amicus Arguments Made in Engelhardt
6. Review of Engelhardt Decision
7. Advising Municipalities in Light of Existing “Discretionary” Standard
8. Questions?

II.

Pre-Holytz Jurisprudence.
A. Lineage of municipal immunity: Judicially created as a doctrine founded in
England and adopted in the United States.
1. In order to demonstrate the judicial (rather than legislative) origins of
governmental immunity, the following cases were all carefully laid out in the
Holytz decision:
B. Russell v. The Men of Devon (1788), England.
1. Origin of municipal immunity stems from English case. Decision reasoned
immunity was necessary because unincorporated community did not have funds
to pay for damages, and “better than an individual should sustain an injury than
that the public should suffer an inconvenience.”
C. Mower v. Leicester (1812), Massachusetts.
1. First American case to adopt doctrine of municipal immunity from Men of Devon
D. Bailey v. The Mayor of the City of New York (1842)
1. Leading American decision on municipal immunity
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E. Druecker v. Salomon, 21 Wis. 628 (1867)
1. Case against the Governor regarding enforcement of the Civil War draft.
2. Articulated the ministerial/discretionary distinction for public officers:
“Wherever the duties of the officer are ministerial, any individual
injured by the official acts of such officer, or by acts done by him
under color of his office may resort to the courts for redress.
Wherever the officer acts in the exercise of a clearly and purely
discretionary authority, his determinations partake of the character
of judicial decisions…”
3. In fact, the Druecker decision cited to Madison v. Marbury to explain the
constitutional separation of powers and the need to protect executive branch’s
constitutional “discretion” because “nothing can be more perfectly clear that their
acts are only politically examinable.”
F. Hayes v. The City of Oshkosh (1873)
1. First Wisconsin decision wholly adopting municipal immunity.
“The grounds of exemption from liability, as stated in the
authorities last named, are, that the corporation is engaged in the
performance of a public service, in which it has not particular
interest, and from which it derives no special benefit or advantage
in its corporate capacity, but which it is bound to see performed in
pursuance of a duty imposed by law forth general welfare of the
inhabitants. . .”
G. Christian v. New London, 234 Wis. 123, 290 N.W. 621 (1940)
1. “Governmental v. Proprietary:” Discussion of how immunity applies to former
but not later.
2. Holytz levels charge that this distinction led to some highly artificial judicial
distinctions: See e.g., municipal electrical utility operating in “proprietary”
capacity while municipal water utility providing water for firefighting was
“governmental” capacity.
3. “Governor to governed” test similarly discussed and the artificial distinctions. See
e.g., Flamingo v. Waukesha, 262 Wis. 219 (1952) (no immunity for minor
plaintiff playing on snowpile) versus Pohland v. Sheboygan, 251 Wis. 20 (1947)
(immunity where plaintiff used toboggan slide)
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III.

Holytz v. City of Milwaukee, 17 Wis. 2d 26 (1962).
A. Case: Unattended open trap door covering water meter falls on minor girl’s
hands
1. Result = No Immunity
B. Holytz Criticism of Existing Tort Immunity Standard
1. “There are probably few tenets of American jurisprudence which have been so
unanimously berated as the governmental immunity doctrine.”
2. Predicated on “ancient and fallacious notion that the king can do no wrong.”
C. Prior Reluctance to Alter Immunity
1. “The defendant argues that any changes in the municipal immunity doctrine
should be addressed to the legislature. We recognize that earlier decisions of this
court contemplated precisely that.”
2. Solution: “We are satisfied that the governmental immunity doctrine has judicial
origins” = “[t]he doctrine of governmental immunity having been engrafted upon
the law of this state by judicial provision, we deem that it may be changed or
abrogated by judicial provision”
D. Holytz continues on to discuss “Scope of Abrogation”
1. Will not limit to acts of commission. In other words, extends to omissions.
2. Famous maxim:
“Perhaps clarity will be afforded by our expression that
henceforward, so far as governmental responsibility for torts is
concerned, the rule is liability – the exception is immunity.”
3. Discards former “proprietary” versus “governmental” analysis, but then states
“our decision does not broaden the governmental obligations so as to make it
responsible for all harms to others; it is only as to those harms which are torts that
governmental bodies are to be liable by reason of this decision.”
4. Proposed reservation of immunity:
“This decision is not to be interpreted as imposing liability on a governmental
body in the exercise of its legislative or judicial or quasi-legislative or quasijudicial functions.”
Interestingly, as discussed below, the Court also carves out immunity/no liability
for Sheriffs:
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“Also, the instant decision does not create any liability against a
county for acts of a sheriff which are within the provisions of sec.
4, Art. VI of the Wisconsin Constitution.”
5. Holytz does not otherwise explain the proposed scope of its abrogation, or how to
define and/or apply its newly reserved sphere of immunity. In fact, the Florida
cases cited to in Holytz and discussing the ‘legislative or judicial’ functions
actually involve a discussion akin to the discarded “proprietary” versus
“governmental” functions standard.
E. Holytz Calls for Legislature to Act
1. “If the legislature deems it better public policy, it is, of course, free to reinstate
immunity.”
2. Furthermore, Holytz discusses how its abrogation applies to all public bodies
within the state.
3. Even more importantly, based on respondeat superior all “public bodies shall be
liable for damages for the torts of its officers, agents and employees occurring in
the course of the business of such public body.”
F. Prospective Abrogation
1. Opinion dated June 5, 1962 and the Court declared that the new rule shall not
apply to torts occurring before July 15, 1962.
2. Court provided these 5 weeks so that municipalities could “make financial
arrangements to meet the new liability implicit in this holding.”

IV.

Legislative Response to Holytz
A. Wisconsin 1963 Chapter Ch. 198
1. Passed one year after the Holytz decision.
B. Wis. Stat. § 331.43 adopted statutory language similar to Holytz
“. . . nor shall any suit be brought against such fire company,
corporation, subdivision or agency or against its officers, officials,
agents or employees for acts done in the exercise of legislative,
quasi-legislative, judicial or quasi-judicial functions.”
C. Key differences from “Scope of Abrogation” discussed in Holytz
1. The proposed limitation on liability in Holytz only references not imposing
liability on a “governmental body” in the exercise of their enumerated functions,
while the statute explicitly contemplates immunity applying to officers, officials,
agents or employees.
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2. Furthermore, the statute added language “for acts done” which similarly appears
to contemplate extending immunity to municipal agents and/or employees outside
the function of purely legislative or judicial decisions.
3. After all, it makes little sense to immunize a legislative and/or judicial decision
and then not immunize an act in reliance upon that decision.
D. Open question = How do these differences affect the famous maxim in Holytz
that the “rule is liability – immunity the exception?”
1. Neither statute nor legislative history references this maxim. These sources also
do not describe how to resolve this tension.

V.

Jurisprudence on Statutory Immunity (Post-Holytz).
A. Important to note that once Wis. Stat. § 331.43 passed, the decision to revise
governmental immunity should belong to the Legislature, not the Court
1. After all, this proposition was painstakingly laid in Holytz before the Court
abrogated the judicial doctrine of immunity.
B. Lister v. Board of Regents, 72 Wis. 2d 282 (1976)
1. Oft-cited decision interpreting the meaning of “legislative, quasi-legislative,
judicial or quasi-judicial function.”
2. Case background: Plaintiff law students alleged they were improperly charged
with nonresident tuition.
3. Citing a pre-Holytz decision, Meyer v. Carmen, 271 Wis. 329 (1955) (school
board members immune for allegations on failure to construct safe retaining walls
at school), the Lister decision sets forth standard on “ministerial duties”:
“[A] duty is ministerial only when it is absolute, certain and
imperative, involving merely the performance of a specific task
when the law imposes, prescribes and defines the time, mode and
occasion for its performance with such certainty that nothing
remains for judgment or discretion.”
4. This standard has been consistently cited in applying the existing law on
“discretionary” immunity.
C. Question arises on propriety of Lister relying on “ministerial” duty caselaw that
pre-dated Holytz
1. Plaintiffs frequently argue that because the discretionary/ministerial distinction
predated Holytz, this legal authority was necessarily abrogated by the Holytz
decision.
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2. However, that conclusion does not follow. Holytz does not discuss case law
interpreting “ministerial” duties (its failure to explain the enumerated “functions”
is why parties continue to dispute immunity).
3. Furthermore, because Holytz preserved some aspect of governmental immunity,
the fact that a test existed prior to Holytz should not foreclose reliance upon it.
a. To be fair, the Holytz court expressly jettisoned the justification that the “king
can do no wrong.”
b. However, because Holytz preserved a sphere of immunity for governmental
decision-making the question becomes whether the pre-Holytz jurisprudence
supports the surviving sphere of immunity or was jettisoned by Holytz.
D. One year after Lister decision, the Legislature repealed and recreated statutory
immunity in 1977
1. Wis. Stat. § 895.43 did not substantively change the language in the former Wis.
Stat. § 331.43. In other words, if the Legislature believed the Court mistakenly
interpreted the statute in the 1976 Lister decision, this would have been the time
to fix it.
2. In fact, the 1977 Wisconsin Legislative Council report noted act’s goals:
“In order to reduce liability losses, the exposure risk of local governments
should be limited.”
E. Known and Compelling Danger Exception
1. In Cords v. Anderson, 80 Wis. 2d 525 (1977), suit brought for failure to warn
against hiking path passing near obstructed cliff edge.
2. Found no immunity applied to public officers because “where the nature of the
danger is compelling and known to the officer and is of such force that the public
officer has no discretion not to act.”
3. This became the “known and compelling danger” exception to the “discretionary”
immunity standard. Interestingly, the Cords decision also cited to the pre-Holytz
decision in Meyer to discuss the duties of the public officer.
F. Five Public Policy Considerations Underpinning “Discretionary” Immunity. See
Pavlik v. Kinsey, 81 Wis. 2d 42 (1977)
1. The danger of influencing public officers in the performance of their functions by
the threat of lawsuit;
2. The deterrent effect which the threat of personal liability might have on those who
are considering entering public service;
3. The drain on valuable time caused by such actions;
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4. The unfairness of subjecting officials to personal liability for the acts of their
subordinates; and
5. The feeling that the ballot and removal procedures are more appropriate methods
of dealing with misconduct in public office.
G. Support for separation of powers underpinning “discretionary” immunity
standard
1. Harkening back to Lister and the question whether the pre-Holytz caselaw
survived the abrogation of immunity, it is clear that the Holytz decision jettisoned
the notion that the “king can do no wrong.”
2. Because Holytz nonetheless preserved immunity for the enumerated functions,
there was recognition of the separation of powers.
a. See e.g., Kara B. v. Dane Cnty., 198 Wis. 2d 24 (Ct. App. 1995) – Explaining
the purpose of immunity is “to ensure that courts are not called upon to pass
judgment on a policy decision made by members of coordinate branches of
government in the context of tort actions.”
b. Put another way, the “crux” of governmental immunity is the “doctrine of
separation of powers.” See Schmeling v. Phelps, 212 Wis. 2d 898 (Ct. App.
1997).
3. The court recently affirmed this proposition in Legue v. City of Racine, 2014 WI
92. Although the court found no immunity applied to the police officer driving
through intersection allegedly without “due regard” based on statutory provision,
the court explained the underpinnings of Wis. Stat. § 893.80:
“The purpose of the statute is to protect the separation of powers and
avoid judicial intrusion in the policy decisions of the other branches, if
such a policy decision, consciously balancing risks and advantages, took
place.”
a. Interestingly, if you follow the citations relied upon by the Legue decision it
will lead back to the Comments in the Restatement of Torts (Second) (1977).
See Scarpaci v. Milwaukee Cty., 96 Wis. 2d 663.
H. Nuisance cases present challenge to “discretionary” immunity – analysis focused
on “notice” and the “act” underlying allegation of negligence
1. In Milwaukee Metro. Sewerage Dist. v. City of Milwaukee, 2005 WI 8, the
sewerage district sought costs of the repair and replacement of its sewer after the
rupture and collapse of the City’s nearby water main.
a. Question arose on whose pipe burst and/or leaked first.
i. City did not have program for replacing water mains, with 1300 miles of
cast iron pipe it would cost $1.3 billion to replace them all.
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ii. As a result, the City typically replaced them when they broke and not
before.
b. Discussion of Nuisance as type of harm, not type of claim.
i. In other words, nuisance is predicated upon a particular type of injurious
consequence, not the wrongful behavior causing the harm.
ii. For example, the fact that the City’s water main system was old and may
be leaking elsewhere is not germane to the issue of interfering with the
particular sewer line in question. Instead, the actionable nuisance would
be the water main at the particular intersection where the collapse
occurred.
c. Nuisance claims require notice of the alleged interference with rights. Court
gives example of stray voltage, not enough to know stray voltage invades
neighbor’s property, instead must know that stray voltage is damaging the
farmer’s cows. See Vogel v. Grant-Lafayette Elec. Coop., 201 Wis. 2d 416
(1996).
i. Based on this understanding, the Court explained that the Complaint
would survive only if the City was negligent in failing to repair the water
main before it broke.
d. Discussion on governmental immunity pursuant to Wis. Stat. § 893.80:
i. Court declares that since Holytz, that a municipality may be liable for a
nuisance founded upon negligent acts. Whether immunity exists for
nuisance founded on negligence “depends upon the character of the
negligent acts.”
•

Even if the City’s water system was poorly designed, a municipal
government is immune for this discretionary act.

•

However, if the City was under a duty to repair the pipe before it broke
then it would not be immune and could be held liable. The Court
determined to remand the case on the issue of notice as this could
trigger the alleged duty to repair the main.

•

Interestingly, the Court rejected the sewerage district’s arguments
regarding constructive notice and instead remanded on the theory that
the City conducted street repairs several years before the water main
break and expressed potential concerns for the water main,
recommended potential inspections, and then never conducted them.

2. In Bostco LLC v. Milwaukee Metro. Sewerage Dist., 2013 WI 78, the case came
to the Wisconsin Supreme Court after a jury finding of that the City knew its
Deep Tunnel was drawing down the water and affecting the structural integrity of
the plaintiff’s store due to negligent maintenance.
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a. Here, the Court explained that although a municipal entity may have
“discretion” on the method to abate a nuisance, it does not eliminate the duty
to abate the nuisance. In other words, even if the particular method of
abatement was not “absolute, certain and imperative” the ‘ministerial’ duty to
abate remained.
i. Affirmed test whether immunity exists for nuisance founded on
negligence depends upon the character of the negligent acts.
b. The Court also rejected the Court of Appeals conclusion that the Wis. Stat.
§ 893.80(3) prevented an action seeking equitable relief. The Court of
Appeals reasoned that to hold otherwise would render the statute’s $50,000
damages cap superfluous. In a 4-2 decision, the Court declined to limit
equitable actions against municipalities based on Wis. Stat. § 893.80(3).
i. The Court indicated that if immunity applied to a nuisance claim based on
the enumerated functions in Wis. Stat. § 893.80, then the municipality
would also be immune from an action in equity.
c. Ultimately, the Court remanded to determine whether lining the Deep Tunnel
(as ordered by the circuit court) to determine whether an alternate method will
abate the continuing private nuisance.
I. Wis. Stat. § 893.80 as it existed prior to Engelhardt
1. Application of governmental immunity “assumes negligence” for the purposes of
the immunity analysis. See e.g., Lodl v. Progressive N. Ins. Co., 2002 WI 71, ¶
17, 253 Wis. 2d 323, 646 N.W.2d 314.
2. The application of the governmental immunity statute to a set of facts presents a
question of law. Id.
3. The pertinent portion of the statute provides:
“No suit may be brought against any … political corporation … for
the intentional torts of its officers, officials, agents or employees
nor may any suit be brought against such corporation … or against
its officers, officials, agents or employees for acts done in the
exercise of legislative, quasi-legislative, judicial or quasi-judicial
functions.”
4. In short, the statute immunizes against liability for acts “which have been
collectively interpreted to include any act that involves the exercise of discretion
and judgment.” See e.g., Lodl, 2002 WI 71, at ¶ 21 (citations omitted).
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5. An act is deemed discretionary unless a duty to act is “absolute, certain and
imperative, involving merely the performance of a specific task” that the law
imposes and prescribes “the time, mode and occasion of its performance with
such certainty that nothing remains for judgment or discretion.” Kimps v. Hill,
200 Wis. 2d 1, 10–11, 546 N.W.2d 151, 156 (1996) (reversing trial court and
applying governmental immunity to alleged negligence of both governmental
defendants).

VI.

Amicus Arguments Made in Engelhardt.
A. Important to note that once Wis. Stat. § 331.43 passed, the decision to revise
governmental immunity should belong to the Legislature, not the Court
1. After all, this proposition was painstakingly laid in Holytz before the Court
abrogated the judicial doctrine of immunity.
B. Because the Legislature enacted statutory governmental immunity after Holytz,
the Court is simply not free to jettison its construction of a statute.
1. In other words, once the Lister decision interpreted Wis. Stat. § 331.43
incorrectly, then the 1977 repeal and recreation would have been the time to fix it.
2. In Zimmerman v. Wis. Elec. Power Co., 38 Wis. 2d 626 (1968), the Court sharply
distinguished Holytz and drew a clear division between the Court’s ability to alter
‘court-made’ law (as in Holytz) versus the Court’s ability to revise its
interpretation of an existing statute:
“The legislature is presumed to know that in the absence of its
changing the law, the construction put upon it by the courts will
remain unchanged; for the principle of the courts’ decision –
legislative intent – is a historical fact and, hence, unchanging.
Thus, when the legislature acquiesces or refuses to change the law,
it has acknowledged that the courts’ interpretation of legislative
intent is correct. This being so, however, the courts are henceforth
constrained not to alter their construction; having correctly
determined legislative intent, they have fulfilled their function.”
C. Since Holytz, the Legislature has repeatedly adopted and endorsed the existing
law on statutory governmental immunity
1. In fact, with a new law effective April 2012 (just a few months before
Engelhardt’s tragic drowning) the Legislature acted in explicit reliance upon the
“discretionary” immunity standard.
2. The legislative memo for 2011 WI Act 132 provided in pertinent part:
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“Under current law, a city, village, town or county (municipality)
may not be held liable for acts done in the exercise of its
legislative, quasi-legislative, judicial or quasi-judicial functions,
acts courts have termed “discretionary”.”
3. As some may recall, the former “highway defect” statute – Wis. Stat. § 893.83 –
was amended to eliminate a statutory duty to repair alleged defects. In other
words, 2011 WI Act 132 eliminated a “ministerial duty” in order to subject claims
regarding highway maintenance to the “discretionary” standard under Wis. Stat.
§ 893.80.
a. This is important for sidewalk trip and fall cases.
b. Legislative memo for 2011 WI Act 132 provided in pertinent part:
“Under current law, a city, village, town or county (municipality)
may not be held liable for acts done in the exercise of its
legislative.”
4. In total, there have been 18 legislative revisions to governmental immunity statute
since 1963, a dozen revisions since Lister decision in 1976 and the Legislature
acted in explicit recognition and reliance upon “discretionary” standard in 2011
WI Act 132.
D. Even under a textual analysis Wis. Stat. § 331.43 adopted after Holytz the
differences support the “discretionary” standard
1. The proposed limitation on liability in Holytz only references not imposing
liability on a “governmental body” in the exercise of their enumerated functions,
while the statute explicitly contemplates immunity applying to officers, officials,
agents or employees.
2. Furthermore, the statute added language “for acts done” which similarly appears
to contemplate extending immunity to municipal agents and/or employees outside
the function of purely legislative or judicial decisions.
3. After all, it makes little sense to immunize a legislative and/or judicial decision
and then not immunize an act in reliance upon that decision.
E. Policy Considerations
1. Carefully weighed over the past sixty years and practically speaking to impose
greater liability will reduce governmental services. Furthermore, municipalities
often already have greater obligations than private entities.
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VII. Review of Engelhardt decision.
A. Background
1. Lily Engelhardt, age eight, drowned during a summer camp field trip to a
swimming pool. Lily’s mother informed the camp supervisor that Lily could not
swim; however, no other camp staff were informed of this fact. Lily’s mother
granted permission for Lily to attend the field trip after assurance that Lily would
be given a swim test upon arrival at the pool. If Lily did not pass the swim test,
the camp supervisor promised to keep Lily in the shallow, splash pad area.
2. When the nearly 80 campers arrived at the pool, Lily was not tested before she
entered the water. Although Lily was instructed to see a camp staff member for a
swim test, no one was directly supervising Lily. As camp staff completed
ushering campers through the locker rooms, Lily was discovered drowned in the
pool by lifeguards who were unable to revive her.
3. The circuit court denied the City’s motion relying on governmental immunity
while the Court of Appeals reversed holding that the City had not breached any
alleged ‘ministerial duty’ and the facts of the case did not constitute a ‘known and
compelling danger.’
B. Majority opinion = no immunity based on known and compelling danger
1. Written by Justice Abrahamson, joined by Justices Ann Walsh Bradley,
Roggensack and Ziegler.
2. In a fact specific analysis, the majority found there were “obvious dangers” where
an accident was “waiting to happen” based on the warnings from Lily’s mother
and camp staff’s actions(s).
3. More importantly, the majority expressly rejected the call to eliminate the
“discretionary” immunity standard. Here, the majority opinion highlighted the
seminal 1976 decision in Lister and the fact that the 1977 repeal and recreation of
the statute retained the “discretionary” standard.
4. Finally, the majority that just two years ago the court had rejected the
interpretation proposed by the Engelhardts – the dissent written by Justice
Rebecca Bradley in Melchert v. Pro Elec. Contractors.
C. Concurrence = eliminate the “discretionary” immunity standard
1. First opinion written by Justice Dallet and joined by Justice Rebecca Bradley and
Daniel Kelly.
2. Agreed with nothing in the majority except the result (no immunity).
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3. Rejected the majority’s reliance on the ‘known and compelling danger’ standard
because it’s a “narrow” standard and the mere presence of a child at a pool creates
an exception to the immunity standard that swallows the rule. After all, drowning
is a risk inherent to every child at a pool. By comparison, if Lily was walking
along the edge of the deep end of the pool then perhaps the prompts a ‘nondiscretionary’ response akin to a known and compelling danger.
4. Instead, the concurrence would have rejected immunity outright. Justice Dallet
referred to the “plain language” of the statute and the Holytz decision to highlight
that the “rule is liability – the exception is immunity.” Concurrence declared the
discretionary standard applied almost randomly at times and therefore there was
“no time like the present” to eliminate the existing “discretionary” immunity
standard.
5. Proposed new standard:
“Taken together, § 893.80(4) provides governmental immunity only for agents or
employees of a governmental entity who are engaged in an act that, in some sense
or degree, resembles making laws or exercising judgments related to government
business.”
6. Applying this new standard, the Concurrence concludes that the “promulgation”
of camp guidelines would qualify as “quasi-legislative” and receive immunity;
however, the camp staff negligently failing to supervise Lily in accordance with
the guidelines would not.
D. Analysis
1. Weakness of the majority’s opinion is that it arguably expands the “narrow”
known and present danger exception – at least as it has been historically applied.
2. Weakness of the concurrence is that it fails to address any of the arguments on the
legislative reliance upon the “discretionary” standard. Also does not address fact
that Holytz altered judge-made law while they were advocating for eliminating
long-standing standard under statutory immunity.
a. Also difficult to see how the proposed standard offers any more clarity.
“Taken together, § 893.80(4) provides governmental immunity only
for agents or employees of a governmental entity who are engaged in
an act that, in some sense or degree, resembles making laws or
exercising judgments related to government business.”
b. If the proposed standard did not immunize “for acts done in the exercise” of
the enumerated functions this would directly contradict the statutory language.
Even more to point, it would create a legal fiction.
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c. Finally, very unclear why the concurrence did not just determine there was a
ministerial duty under the existing “discretionary’ immunity standard. They
said the camp staff negligently failed to follow guidelines – and there is
support in the record to reach this conclusion. The concurrence does not
explain why it does not apply this standard.
3. Biggest takeaway = Justice Dallet becomes third justice (one short in order to
change law) advocating for an elimination of the “discretionary” immunity
standard.
a. Justice Abrahamson wrote the majority opinion and offered this warning:
“It is unwise for the court to frequently call into question existing and longstanding law. Doing so gives the impression that the decision to overturn
prior cases is ‘undertaken merely because the composition of the court has
changed.’”
b. Justice Hagedorn replaces Justices Abrahamson in the next term.
Interestingly, both he and Justice Neubauer were on the Court finding
immunity to Engelhardt’s claims in the Court of Appeals.
4. During oral argument Justice Rebecca Bradley appeared to suggest that immunity
may not apply to the executive branch because statutory language only referenced
legislative and/or judicial decisions.
E. Comments on Oral Arguments
1. Parsing hypotheticals: Driving nails versus climate change.
a. Potholes / planting trees / Lifer – how fat is too fat?
2. Uneasy line to draw and makes sense that the air on the side of discretion for the
governmental actors as not to privately litigate their policy decisions outside the
public decision-making process.

VIII. Advising municipalities in light of existing “discretionary” standard.
A. Recommend avoiding “ministerial” duties in ordinances and policies
1. Consider writing ‘aspirational’ rather than mandatory policies and ordinances.
2. Otherwise risk creating “ministerial” duties that may not have been followed
when a claim arises. One of the most common issues arises with trip and fall suits
regarding sidewalk policies and their requirements regarding inspection and/or
repair. Same goes for snow and ice removal policies.
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B. Review scope of authority with municipal decision-makers
1. As long as it’s following its own rules and applying the appropriate standard to its
review, the municipal body should be entitled to make a decision.
2. If someone concerned about potential of liability, the municipal clients should
understand if/how the disputed decision falls outside the municipal body’s
discretion. In other words, what obligation does the municipal body have to act in
a particular way.
3. Presumably, those disagreeing with a policy proposal may have legitimate ones,
but that does not mean they are legal ones (at least in the sense that they create
liability under Wisconsin’s “discretionary” immunity standard).
C. Looking to future of “discretionary” immunity standard
1. The future of the “discretionary” immunity standard is uncertain. Judge Hagedorn
affirmed its application while on the Court of Appeals; however, with a new role
in the Supreme Court, and arguably no longer constrained by the Court of
Appeal’s role as an error-correcting court, he may join the concurring Justices in
Engelhardt calling for the elimination of the “discretionary” immunity standard.
2.

The concurrence’s proposed standard to replace “discretionary” immunity
remains entirely unclear. That being said, the concurrence preserved immunity
for decisions made by governmental bodies. In order to take advantage of this
remaining sphere of discretion, the municipal body may want to show it has
weighed different policy considerations when making decisions in an attempt to
bring it under the cloak of immunity.
a. After all, the standard proposed by the concurrence simply states immunity
applies “for agents or employees of a governmental entity who are engaged in
an act that, in some sense or degree, resembles making laws or exercising
judgments related to governmental business.”
b. Under this standard, a municipality would likely be in a better position to
argue that it made a conscious policy decision while weighing competing
policy consideration versus simply arguing there was no requirement – or
“ministerial duty” – that it do something different than it did.
i. See Legue discussion referencing the separation of powers and
“consciously” weighing policy considerations.

IX.

Thank you & Questions.
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Ethical Issues in Representing Governmental Clients
Aviva Meridian Kaiser, Ethics Counsel
State Bar of Wisconsin
I.

Representing Governmental Clients: An Introduction
A. Same Obligations Apply to Lawyers Representing Government Clients that Apply to Lawyers
Representing Private Clients, But . . . .
1. The traditional rules of professional conduct governing the conduct lawyers are not easily
applied to government lawyers. They assume an attorney-client relationship typical to private
lawyering and rely on responsibility to a single client.
2. When a lawyer is employed by the government, however, the picture becomes murkier.
Representing the government often involves undelineated clients with conflicting interests.
Government attorneys must exercise greater discretion with respect to policy questions and
apply often abstract, transsubstantive values. By comparison, lawyers who represent private
clients, represent a distinct client who ordinarily forms objectives and goals prior to retaining
counsel. The rules of professional conduct are premised on this type of representation, and
require a lawyer to adhere to the paramount values of loyalty, zeal, and confidentiality with
respect to his or her jurisdiction’s rules of professional conduct. These rules prohibit a lawyer
from imposing personal goals or agendas in the course of litigation or counseling. Rather, an
attorney should act as a conduit of the client’s own goals. Jane Datillo, Representing the
Public’s Interest: Ethical Issues Confronting State Attorneys General Generally, and Multistate
Litigators Specifically, http://web.law.columbia.edu (2008).
3. The rules require that an attorney know exactly who her clients are and the specific content
of their goals. Both of these elements can be unclear in agency representation. An agency
lawyer may define his or her client narrowly or broadly. The government lawyer may have
similar latitude in defining the agency’s goals. Id.
4. The rules are even more difficult to adapt to the practice of state attorneys general than to
other government or agency lawyers. Although a large portion of the work done by state
attorney general offices is agency representation, state attorneys general have another role
to play. In addition to the reactive work done in representing the state and state agencies in
a more traditional attorney-client relationship, a state attorney general often serves as a selfinitiating plaintiff’s attorney. Id.
5. In either role, the attorney general may be required to prioritize the rights or interests of
certain groups of constituents over those of other groups. In addition to these groups of
clients with conflicting interests, the state attorney general must aim to serve the interests of
the state as a whole – interests which themselves compete and may be defined in numerous
formulations. A state attorney general may weigh the state’s overall economic welfare, for
example, against the economic welfare of a certain class of citizens or certain citizens.
Economic interests must at times be weighed against issues of human dignity, health, and
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fundamental fairness. A state attorney general may exercise extraordinary discretion, and the
more discretion he or she exercises, however, the further he or she departs from the reach
of the rules. Id.
6. Although courts and commentators traditionally invoke the “special” role of the government
lawyer, the rules of ethics for government lawyers “are, for the most part, the same as those
governing lawyers generally.” Hazard, Conflicts of Interest in Representation of Public
Agencies in Civil Matters, 9 Widener J. Pub. L. 211, 212 (2000).
7. According to the ABA Formal Ethics Op. 97-405 (1997), “[w]hile lawyers who serve as public
officers or employees are singled out for special treatment under a few rules, e.g., Rule 1.11
(‘Successive Government and Private Employment') and 3.8 (‘Special Responsibilities of a
Prosecutor'), it has generally been assumed—correctly in our view—that such lawyers are in
most other respects subject to the same obligations in representing their government client
that apply to lawyers representing private clients.”
B. Statutory Responsibilities
1. The “special” problems of lawyers who represent governmental clients arise out of the
overlapping and sometimes contradictory responsibilities they owe their various clients.
2. Typically, the clients include entities, elected officials, appointed officials, supervisory
employees, and “line” employees. The authority of each governmental client—as well as that
of each lawyer who is a public officer or employee—must be derived from constitutions,
charters, statutes, ordinances, rules, and regulations, including the professional conduct
standards that apply to lawyers generally. See Green, Must Government Lawyers “Seek
Justice” in Civil Litigation?, 9 Widener J. Pub. L. 235, 269-70 (2000) (“Whether one views the
client as the government, a government agency, or a government official, the client is
distinctive in at least this respect: the client owes fiduciary duties to the public. It may then
be suggested that the government lawyer owes some derivative duties to the public.”);
Moliterno, The Federal Government Lawyer's Duty to Breach Confidentiality, 14 Temp. Pol. &
Civ. Rts. L. Rev. 633, 637 (2005) (“The government lawyer functions in a direct line from some
legitimate articulator of the public interest.”).

II. Background: Rules of Professional Conduct Specifically Relating to Government Lawyers
A. SCR 20 Preamble: A Lawyer’s Responsibilities [18]
Paragraph [18] recognizes that “the responsibilities of government lawyers may include authority
concerning legal matters that ordinarily reposes in the client in private client-lawyer
relationships.” For example, a lawyer for a government agency may have authority on behalf of
the government to decide upon settlement or whether to appeal from an adverse judgment.
B. SCR 20:1.0(d)
The definition of “firm” or “law firm” includes the legal department of a government entity.
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C. SCR 20:1.11
This Rule addresses conflicts created when a lawyer moves between public and private
employment, in either direction, or from one public-sector job to another. It also governs the
imputation of conflicts.
D. SCR 20:1.10 ABA Comment [7]
Where a lawyer has joined a private firm after having represented the
government, imputation is governed by Rule 1.11(b) and (c), not this Rule. Under
Rule 1.11(d), where a lawyer represents the government after having served
clients in private practice, nongovernmental employment or in another
government agency, former-client conflicts are not imputed to government
lawyers associated with the individually disqualified lawyer.
A 2002 amendment to this comment made clear that Model Rule 1.10 is not applicable to former
or current government lawyers, and explained that Rule 1.11(d) displaces Rule 1.10 not only when
a lawyer is representing the government “after having served private clients,” as the comment
had stated, but also when a lawyer is representing the government “after having served in private
practice, nongovernmental employment, or in another government agency.”
E. SCR 20:1.13 ABA Comment [9]
Government Agency
[9] The duty defined in this Rule applies to governmental organizations. Defining
precisely the identity of the client and prescribing the resulting obligations of such
lawyers may be more difficult in the government context and is a matter beyond
the scope of these Rules. See Scope [18]. Although in some circumstances the
client may be a specific agency, it may also be a branch of government, such as
the executive branch, or the government as a whole. For example, if the action
or failure to act involves the head of a bureau, either the department of which
the bureau is a part or the relevant branch of government may be the client for
purposes of this Rule. Moreover, in a matter involving the conduct of government
officials, a government lawyer may have authority under applicable law to
question such conduct more extensively than that of a lawyer for a private
organization in similar circumstances. Thus, when the client is a governmental
organization, a different balance may be appropriate between maintaining
confidentiality and assuring that the wrongful act is prevented or rectified, for
public business is involved. In addition, duties of lawyers employed by the
government or lawyers in military service may be defined by statutes and
regulation. This Rule does not limit that authority. See Scope.
F. SCR 20:4.2 ABA Comment [4]
[4] This Rule does not prohibit communication with a represented person, or an
employee or agent of such a person, concerning matters outside the
representation. For example, the existence of a controversy between a
government agency and a private party, or between two organizations, does not
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prohibit a lawyer for either from communicating with nonlawyer representatives
of the other regarding a separate matter. Nor does this Rule preclude
communication with a represented person who is seeking advice from a lawyer
who is not otherwise representing a client in the matter. A lawyer may not make
a communication prohibited by this Rule through the acts of another. See Rule
8.4(a). Parties to a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that
the client is legally entitled to make. Also, a lawyer having independent
justification or legal authorization for communicating with a represented person
is permitted to do so.
G. SCR 20:3.8
This Rule specifies the professional responsibilities of prosecutors.

III. Who Is the Client?
Defining whom the government lawyer represents is an essential first step since traditional concepts
of professional responsibility are based on the relationship with a represented client.
A. Differing Views for Identifying the Client
1. Four possible clients have been identified for the government lawyer: 1. the agency official;
2. the agency itself; 3. the government; and 4. ‘the people,’ sometimes termed ‘the public
interest’. Catherine Lanctot, The Duty of Zealous Advocacy and the Ethics of the Federal
Government Lawyer: the Three Hardest Questions, 64 S. CAL. L. REV. 951, 1004.
2. One commentator on this subject analyzed three models for determining the identity of the
client or clients of a publicly employed attorney: the public at large, the government as a
whole, or a specific agency or supervisor. The author's recommendation was that the ABA
should amend the official Comment to Model Rule 1.13 to specify that “the government
lawyer's client is the agency that employs her.… [T]he fact that the lawyer may be subject to
miscellaneous federal regulations or policies (i) does not change the identity of the client, and
(ii) cannot be used to justify decisions in the course of representation that are based on policy
considerations that extend beyond the best interests of the agency.” Panas, The Miguel
Estrada Confirmation Hearings and the Client of a Government Lawyer, 17 Geo. J. Legal Ethics
541, 562 (2004).
3. In many cases, one or two of the four will emerge as the dominant client. However, the
government lawyer ought not to lose sight of the rest while advocating for one particular idea
of client. Often, identifying the dominant client depends on an ad hoc determination of how
the relationship “seems.” In a criminal prosecution, the government lawyer represents the
sovereign and wields enormous power. When an agency or agency official is a party in a civil
case that’s not specific to the government’s role as sovereign or representative of the people,
“the government seems more like a private party.” Bruce A. Green, Legal Ethics for
Government Lawyers: Straight Talk for Tough Times: Must Government Lawyers “Seek Justice”
in Civil Litigation?, 9 WIDENER J. PUB. L. 235, 236.
4

4. “Where the Attorney General represents the State as an entity and not its officers or agencies,
for example, …or when the State sues or is sued and no agency or officer is a named party,
the Attorney General has discretion that normally reposes in the client in other circumstances,
and again he is both the client and the attorney for all practical purposes.” See generally
Gilmore, Who Is the Public Attorney's Client? How Do the Public Attorney's Rules for Conflict
of Interest Differ From the Private Attorney's, 45-FEB Advocate (Idaho) 10, 10 (2002).
5. For a thorough review of how the role of the publicly employed government lawyer varies
with different models of client identity, see Note, Government Counsel and Their Obligations,
121 Harv. L. Rev. 1409, 1411 & n. 17 (2008) (government lawyers should be charged with
gatekeeping responsibilities similar to those imposed on corporate lawyers).
B. Clients Whose Interests Conflict
1. The publicly employed government lawyer may be statutory counsel to clients who are at
odds with each other or whose interests or positions are in conflict in a particular matter. See
Simon, Propter Honoris Respectum: The Professional Responsibilities of the Public Official's
Lawyer: A Case Study From the Clinton Era, 77 Notre Dame L. Rev. 999, 999-1000 (2002)
(public-official client “occupies institutional role entailing public duties that potentially
conflict with her individual interests,” and “sometimes has a selfish interest in avoiding
responsibility for her decisions and sometimes finds lawyers distinctly useful for this
purpose”).
2. ABA Comment [9] to SCR 20:1.13 states that “in a matter involving the conduct of government
officials, a government lawyer may have authority under applicable law to question such
conduct more extensively than [would] a lawyer for a private organization in similar
circumstances.”
3. The majority view is that a publicly employed lawyer has more latitude than a private
practitioner in representing clients with conflicting interests. Rationales include the need for
uniform legal policy area-wide (e.g., nationwide, statewide, countywide, citywide, etc.); the
salaried government lawyer's nonsusceptibility to many of the private practitioner's economic
incentives; the lawyer/public servant's responsibility to serve the public interest; a broader
view of the client interests involved; a different view of the confidentiality obligation involved;
and the need to avoid spending public funds to retain separate counsel. See, e.g., People ex
rel. Salazar v. Davidson, 79 P.3d 1221 (Colo. 2003); Envtl. Prot. Agency v. Pollution Control Bd.,
372 N.E.2d 50 (Ill. 1977); Superintendent of Ins. v. Attorney General, 558 A.2d 1197 (Me.
1989); Humphrey v. McLaren, 402 N.W.2d 535 (Minn. 1987); State ex rel. Comm'r of Transp.
v. Medicine Bird Black Bear White Eagle, 63 S.W.3d 734 (Tenn. Ct. App. 2001); see generally
Berenson, The Duty Defined: Specific Obligations That Follow From Civil Government Lawyers'
General Duty to Serve the Public Interest, 42 Brandeis L.J. 13, 47-53 (2003).
4. In Granholm v. Michigan Pub. Serv. Comm'n, 625 N.W.2d 16 (Mich. Ct. App. 2000), the court
declared Michigan's attorney general free to represent opposing state agencies in litigation.
Only if the attorney general “chooses to stand in opposition to a state agency or department
as an actual party litigant and yet simultaneously attempts to represent that state agency in
the litigation” is a conflict of interest created. Because the court found such a conflict in the
case before it, it ordered the attorney general to file either a client consent to the dual
5

representation or a stipulation of substitution of counsel for the state's public service
commission.
5. Civil rights suits against public officers or employees can create intractable conflicts problems
for publicly employed lawyers. The typical claim seeks punitive as well as compensatory
damages against a municipality, a municipal entity, and several municipal officers and
employees in their individual as well as official capacities. The lawyer defending one of these
actions may find that defending the client in his official capacity would be at the expense of
protecting the client in his individual capacity. An employee's defense may also be at odds
with that of the entity or the officers, for example if the employee's defense is that he was
obeying his supervisor's instructions, or doing his best in the face of inadequate training and
supervision by his supervisors, or hampered by the municipality's inadequate staffing or
budget allocations. Furthermore, the same government law office may be representing the
municipal employer's interest in a disciplinary action against one of the individual defendants.

III. Duty to Give “Corporate Miranda Warnings” to Organization’s Officers and Employees
An analysis of the lawyer’s ethical obligations starts with the question, “Who is the lawyer’s client?”
The lawyer for an organization represents the organization, not its officers, employees, or
shareholders. SCR 20:1.13(a) states: “A lawyer employed or retained by an organization represents
the organization acting through its duly authorized constituents.” “Constituents” (as defined in ABA
Comment [1] to SCR 20:1.13) means the corporation’s officers, directors, employees and
shareholders.
A. Organization’s Officers and Employees
Although the in-house lawyer’s client is the organization, the organization’s officers and
employees that the lawyer deals with every day are something more than “third parties.” As the
duly authorized agents of the organization, they speak for the organization: they direct its affairs.
They may also determine the in-house lawyer’s salary and prospects for promotion. On a more
personal level, in-house counsel will often develop informal working relations with the
organization’s “constituents” and develop close friendships. Thus the role and the loyalties of inhouse counsel are clear in concept but potentially ambiguous in real-life terms. While it is usually
clear who the organization’s lawyer represents and where the lawyer’s loyalties should lie, there
are some complicated situations.
B. The situation becomes more complicated, however, when an organization’s employee with whom
the attorney is dealing has interests that may be in conflict with those of the organization. SCR
20:1.13(f) provides guidance in such situations. “In dealing with an organization’s directors,
officers, employees, members, shareholders or other constituents, a lawyer shall explain the
identity of the client when it is apparent that the organization’s interests are adverse to those of
the constituents with whom the lawyer is dealing.”
1. To whom should the conflict be apparent?
In 2002, the ABA answered the question by deleting “it is apparent” and substituting “the
lawyer knows or reasonably should know.” ABA Model Rule 1.13(f). The adversity of interests
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must be apparent to a lawyer of reasonable prudence and competence. Wisconsin has not
adopted the 2002 ABA formulation.
2. On its face, SCR 20:1.13(f) uses the phrase “shall explain” and thus appears to require the
attorney to remind the organization’s employee that the attorney represents the organization
in every case where there is an adversity of interests. ABA Comment [10] advise that the
lawyer should advise the constituent “that such person may wish to obtain independent
representation” and that “discussions between the lawyer for the organization and the
individual may not be privileged.” Comment [11] muddies the water, however, by adding:
“Whether such a warning should be given by the lawyer for the organization to any
constituent individual may turn on the facts of each case.”
3. Corporate counsel may find additional guidance in SCR 20:4.3, “Dealing with Unrepresented
Persons.” SCR 20:4.3 provides:
In dealing on behalf of a client with a person who is not represented by counsel,
a lawyer shall inform such person of the lawyer’s role in the matter. When the
lawyer knows or reasonably should know that the unrepresented person
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give legal advice to
an unrepresented person, other than the advice to secure counsel, if the lawyer
knows or reasonably should know that the interests of such a person are or have
a reasonable possibility of being in conflict with the interests of the client.
4. Read together, SCR 20:4.3 and 1.13(f) stand for the proposition that when a lawyer, acting on
behalf of a client, deals with an unrepresented person, the burden is on the lawyer to clear
up any misunderstandings about whom the lawyer represents and where the lawyer’s
loyalties lie. In the organizational context, Rule 1.13(f) requires in-house counsel to clarify his
loyalties whenever he is dealing with an officer, employee, or other constituent whose
interests are adverse to the organization’s. Whenever counsel knows or reasonably should
know of such adversity, he or she must at a minimum remind the officer or employee that he
or she represents the organization. In addition, to avoid misunderstanding about counsel’s
role, it will in many cases be prudent for counsel to suggest that the individual obtain
independent representation and to make it clear that the individual may not claim the
protections of the attorney-client privilege for communications with counsel.
5. The consequences of failure to provide the required warnings can be severe. The lawyer may
be subject to professional discipline. Moreover, an attorney-client relationship can result if
the organization’s officer or employee reasonably relies on the lawyer to protect his or her
interests, and the lawyer knew or should have known of the reliance but did nothing to
discourage it. Thus, the in-house counsel who fails to give the required warnings may find
himself with an unanticipated and unwanted attorney-client relationship with an
organization’s officer or employee. That inadvertent client relationship may in turn lead to
the lawyer’s disqualification in any subsequent legal proceedings involving the officer or
employee, and perhaps even the disqualification of the entire organization’s law department.
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Effective Screening for Public Officers or Employees
Aviva Meridian Kaiser, Assistant Ethics Counsel
State Bar of Wisconsin
The Wisconsin Rules of Professional Conduct for Attorneys permit law firms to screen an “infected lawyer”
in seven specific circumstances. In these circumstances, a law firm, without client consent, may use a
screen to prevent the disqualifying conflict of interest of one lawyer from being imputed to the entire law
firm. These circumstances arise from work that a lawyer did at a prior firm, from prior work that a lawyer
did while working for the government, from discussions with prospective clients, and from work
performed by a nonlawyer at a prior firm. The primary concern in these circumstances is the protection
of the former client’s information that is subject to the duty of confidentiality from either its disclosure or
from its use to the disadvantage of the former client.
This outline first identifies the requirements of an effective screen. It then identifies the circumstances in
which screening is permitted, and it also provides practice pointers for erecting an effective screen.
Following this outline is a checklist for erecting an effective screen and a sample screening memorandum.
A.

The Definition of “Screened” and Its Requirements
SCR 20:1.0(n) defines “screened” and establishes the requirements for an effective screen.
(n)”Screened” denotes the isolation of a lawyer from any participation in a matter
through the timely imposition of procedures within a firm that are reasonably
adequate under the circumstances to protect information that the isolated
lawyer is obligated to protect under these rules or other law.
ABA Comments [9] and [10] to SCR 20:1.0 provide further guidance.
[9]The purpose of screening is to assure the affected parties that confidential
information known by the personally disqualified lawyer remains protected. The
personally disqualified lawyer should acknowledge the obligation not to
communicate with any of the other lawyers in the firm with respect to the matter.
Similarly, other lawyers in the firm who are working on the matter should be
informed that the screening is in place and that they may not communicate with
the personally disqualified lawyer with respect to the matter. Additional
screening measures that are appropriate for the particular matter will depend on
the circumstances. To implement, reinforce and remind all affected lawyers of
the presence of the screening, it may be appropriate for the firm to undertake
such procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files or
other materials relating to the matter, written notice and instructions to all other
firm personnel forbidding any communication with the screened lawyer relating
to the matter, denial of access by the screened lawyer to firm files or other
materials relating to the matter and periodic reminders of the screen to the
screened lawyer and all other firm personnel.
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[10] In order to be effective, screening measures must be implemented as soon
as practical after a lawyer or law firm knows or reasonably should know that there
is a need for screening.
Based on the definition of “screened” and the Comments, an effective screen has three
requirements: 1. the timely imposition of procedures within the firm, 2. the isolation of the
disqualified lawyer from any participation in the matter, and 3. the protection of information
subject to the duty of confidentiality.
1. The Timely Imposition of Procedures within the Firm
One factor that courts consider in determining the adequacy of a screen is whether the
screening arrangement was set up at the time the potentially disqualifying event occurred,
either when the lawyer first joined the firm or when the firm accepted a case presenting an
ethical problem. Silicon Graphics, Inc. v. ATI Techs. Inc., 741 F. Supp. 2d 970, 982 (W.D. Wis.
2010) (citing LaSalle National Bank v. Lake County, 703 F.2d 252, 259 (7th Cir. 1983)).
The better practice is to identify the conflict and erect the screen before the conflict arises,
i.e., before the personally disqualified lawyer or nonlawyer arrives at the firm. For example,
in Silicon Graphics, the law firm notified all the members of the litigation team three weeks
before the personally disqualified lawyer joined the firm that a screen was being erected. Id.
at 983.
In contrast, in LaSalle National Bank, the screening arrangements were not established until
the disqualification motion was filed. Even though the personally disqualified lawyer stated
in his affidavit that he did not disclose to any person associated with the firm any information
relevant to the litigation, the court upheld the disqualification of the entire firm because “no
specific institutional mechanisms were in place to insure that information was not shared,
even if inadvertently, between the months of February and August.” LaSalle National Bank at
259.
Moreover, an informal understanding as to nonparticipation, even when accompanied by
uncontradicted affidavits denying past or future sharing of confidences, did not constituted
an effective screen. Nelson v. Green Builders, Inc., 823 F. Supp. 1439, 1448 (E.D. Wis. 1993).
2. The Isolation of the Disqualified Lawyer from any Participation in the Matter
In determining the adequacy of the isolation, the courts consider two related factors: the
likelihood of contact between the personally disqualified lawyer and the specific lawyers
responsible for the present representation; and the size of the law firm and its structural
divisions. Schiessle v. Stephens, 717 F.2d 417, 421 (7th Cir. 1983).
These related factors address one particular concern: the risk that the personally disqualified
lawyer will inadvertently disclose information because he or she is part of the same practice
group or in the same office as the lawyers responsible for the case. See Silicon Graphics at
983. In response to this concern, the personally disqualified lawyer in Silicon Graphics was
prohibited from working on any case with any lawyer who was working the matter at issue,
and the personally disqualified lawyer was prohibited from attending any meetings on any
2

subject with any lawyer who had worked on the matter at issue, including department
meetings or quarterly partners meetings. Id. at 984.
Physically isolating the disqualified lawyer, such as placing the disqualified lawyer in an office
away from the offices of the lawyers working on the matter, substantially reduces the chances
of inadvertent disclosure. Using separate support staff for the disqualified lawyer and the
lawyers working on the matter further reduces the chances of inadvertent disclosure.
The risk of inappropriate contact between the personally disqualified lawyer and the specific
lawyers working on the matter at issue is much greater in smaller firms with little or no
structural divisions. While no case has categorically rejected the efficacy of isolation in small
firms, some cases have concluded that the isolation was not sufficient.
For example, in Cheng v. GAF Corp., 631 F.2d 1052 (2d Cir. 1980), the court concluded that
the screen was ineffective because there still existed a continuing danger that the personally
disqualified lawyer might unintentionally transmit information to the specific lawyers in the
matter at issue. Even though the personally disqualified lawyer was in a different division of
the 35-lawyer firm and had submitted affidavits that he had not worked on the matter at
issue, that he had not disclosed any confidences nor discussed the merits of the case, and that
the firm did not permit him to have any substantive involvement in the case, the court
“harbored doubts as to the sufficiency of these preventative measures.” Id. at 1058. While
the court offered no reasoning for its conclusion, the description of the screen seems to
indicate that it was not as robust as other screens. Noticeably absent from the description
was the physical isolation of the files and the specific instructions to all lawyers and
nonlawyers not to discuss the matter with the screened lawyer.
On the other hand, in People v. Davenport, 779 N.W.2d 257 (Mich. App. 2009), the court held
that the prosecutor implemented an effective screen even though the office employed only
two attorneys.
3. The Protection of Information Subject to the Duty of Confidentiality
In determining the adequacy of the screen, the courts also consider preventative measures
that insulate against future disclosure of protected information by the screened lawyer to the
firm. These measures are designed to prohibit the flow of information from both sides of the
screen.
Establishing physical segregation or barriers to implement the screen reduces the chance of
disclosure of protected information. For paper files, restrict access to them by keeping them
in locked file cabinets and restrict access to the keys. For digital files, protect them with a
password and withhold the password from the screened lawyer or nonlawyer.
In addition to these three requirements established by the definition of “screened,” each
specific circumstance in which screening is permitted has additional requirements established
by the particular rule.

B.

When Screening Is Permitted
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The Wisconsin Rules permit screening in seven specific circumstances. This outline discusses four
of the circumstances, three of which are contained in SCR 20:1.11 and one which applies to
nonlawyers.

1. SCR 20:1.11(b) provides for screening when the conflict arises from work on a specific
matter in which the lawyer participated personally and substantially while serving as a
public officer or employee of the government.
SCR 20:1.11 governs special conflicts of interest for former and current government officers
and employees. Subsection (b) states:
(b) When a lawyer is disqualified from representation under par. (a), no lawyer in
a firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:
(1) the disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and
(2) written notice is promptly given to the appropriate government agency to
enable it to ascertain compliance with the provisions of this rule.
Consequently, when the conflict arises from work on a specific matter in which the lawyer
participated personally and substantially while serving as a public officer or employee of the
government, the requirements for screening are:






timely imposition of procedures with the firm,
isolation of the disqualified lawyer from any participation in the matter,
protection of information subject to the duty of confidentiality,
prevention of any part of the fee from the matter being apportioned to the
disqualified lawyer, and
prompt written notice of the screen to the appropriate government agency.

2. SCR 20:1.11(c) provides for screening when the conflict arises from a lawyer having
confidential government information about a person that was acquired when the lawyer
was a public officer or employee.
SCR 20:1.11 governs special conflicts of interest for former and current government officers
and employees. Subsection (c) states:
(c) Except as law may otherwise expressly permit, a lawyer having information
that the lawyer knows is confidential government information about a person
acquired when the lawyer was a public officer or employee, may not represent a
private client whose interests are adverse to that person in a matter in which the
information could be used to the material disadvantage of that person. As used
in this rule, the term "confidential government information" means information
that has been obtained under governmental authority and which, at the time this
rule is applied, the government is prohibited by law from disclosing to the public
or has a legal privilege not to disclose and which is not otherwise available to the
4

public. A firm with which that lawyer is associated may undertake or continue
representation in the matter only if the disqualified lawyer is timely screened
from any participation in the matter and is apportioned no part of the fee
therefrom.
Consequently, when the conflict arises from a lawyer having confidential government
information about a person that was acquired when the lawyer was a public officer or
employee, the requirements for screening are:





timely imposition of procedures with the firm,
isolation of the disqualified lawyer from any participation in the matter,
protection of information subject to the duty of confidentiality, and
prevention of any part of the fee from the matter being apportioned to
the disqualified lawyer.

3. SCR 20:1.11(f) provides for screening of a government employee when a conflict arises from
work on a matter in which the lawyer participated personally and substantially while in
private practice or nongovernmental employment.
SCR 20:1.11 governs special conflicts of interest for former and current government officers
and employees. Subsection (f) states:
(f) The conflicts of a lawyer currently serving as an officer or employee of the
government are not imputed to the other lawyers in the agency. However, where
such a lawyer has a conflict that would lead to imputation in a nongovernment
setting, the lawyer shall be timely screened from any participation in the matter
to which the conflict applies.
Consequently, when the conflict arises from work on a matter in which the lawyer
participated personally and substantially while in private practice or in nongovernment
employment, the requirements for screening are:




timely imposition of procedures within the government agency,
isolation of the disqualified lawyer from any participation in the matter, and
protection of information subject to the duty of confidentiality.

4. SCR 20:1.10 ABA Comment [4] provides for screening when the conflict arises from work
performed by a nonlawyer while that nonlawyer was at a prior firm.
ABA Comment [4] to SCR 20:1.10, the general rule for imputed disqualification, states:
[4] The Rule in paragraph (a) also does not prohibit representation by others in
the law firm where the person prohibited from involvement in a matter is a
nonlawyer, such as a paralegal or legal secretary. Nor does paragraph (a) prohibit
representation if the lawyer is prohibited from acting because of events before
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the person became a lawyer, for example, work that the person did while a law
student. Such persons, however, ordinarily must be screened from any personal
participation in the matter to avoid communication to others in the firm of
confidential information that both the nonlawyers and the firm have a legal duty
to protect. See Rules 1.0(k) and 5.3.
Consequently, when the conflict arises from work performed by a nonlawyer while that
nonlawyer was at a prior firm, the requirements for screening are:




timely imposition of procedures with the firm,
isolation of the disqualified lawyer from any participation in the matter,
and
protection of information subject to the duty of confidentiality.

Comment [4] does not, however, permit screening in circumstances that do not arise from the
nonlawyer moving from one firm to another. For example, a screen cannot be used to insulate a
lawyer from information that could be “significantly harmful” when that information is obtained
by a nonlawyer assistant who conducts the initial interview with the prospective client. Wisconsin
Formal Ethics Opinion EF-11-03 (2011).

In addition to the seven circumstances permitted under the Wisconsin Rules of Professional Conduct,
federal law governing imputed disqualification permits screening in circumstances not permitted by
Wisconsin law. Silicon Graphics, Inc. v. ATI Techs. Inc., 741 F. Supp. 2d 970, 982 (W.D. Wis. 2010). Under
federal law, a law firm can avoid imputation through screening regardless of the scope of the work that
the individually disqualified lawyer performed for the former client. Under Wisconsin law, however,
screening is allowed only if the individually disqualified lawyer performed “no more than minor and
isolated services in the disqualifying representation.” SCR 20:1.10(a)(2).

C.

Practice Pointers for Erecting an Effective Screen
The effectiveness of a screen is “based on objective and verifiable evidence presented to the trial
court and must be made on a case-by-case basis.” Schiessle v. Stephens, 717 F.2d 417, 421 (7th Cir.
1983). See also Nelson v. Green Builders, Inc., 823 F. Supp. 1439, 1447 (E.D. Wis. 1993). The burden
of proof is on the party seeking to cure the imputed disqualification with screening to
demonstrate that the use of screening is appropriate for the situation and that the disqualified
lawyer is timely and properly screened.
In making its determination, the court may consider factors such as “the size and structural
divisions of the law firm involved, the likelihood of contact between the tainted lawyer and the
specific lawyers responsible for the present representation, and the existence of rules which
prevent the tainted lawyer from gaining access to relevant files or other information pertaining
to the present representation or which prevent the tainted lawyer from sharing in the fees derived
from the representation.” Id.; Schiessle at 421.

Checklist for Erecting an Effective Screen
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The following practice pointers, in the form of a checklist, are derived from the Rules and the
factors that the courts have considered when assessing the adequacy of a screen. Because the
effectiveness of a screen is dependent on the particular facts of the case, not every item in the
checklist may be necessary or possible in all instances.


Develop and implement policies and procedures that set out why a screen is needed,
when and how a screen will be put into effect, and what will happen if a screen is violated.
The effectiveness of a screen depends on the development of routine internal policies
and procedures. Review these policies and procedures on a periodic basis to make sure
they reflect any changes in law firm management.
Note: SCR 20:5.1(a) and 5.3(a) require that a law firm has in effect policies and
procedures giving reasonable assurance that all lawyers and nonlawyers in the firm
conform to the Rules. Policies and procedures that set out why a screen is needed,
when and how a screen will be put into effect, and what will happen if a screen is
violated are necessary to erecting an effective screen.



Make sure that all lawyers and nonlawyers are familiar with these policies and
procedures. SCR 20:5.1 and 5.3 require a law firm to take appropriate steps to educate
all lawyers and nonlawyers.



Impose consequences when the screening policies and procedures are ignored or
violated.



Undertake due diligence to ascertain whether the new lawyer’s or nonlawyer’s
employment at the firm will give rise to any conflicts of interest with former clients.
Search the law firm's records to identify all cases on which the former law firm of the new
lawyer or nonlawyer is opposing counsel. To be timely, screens must be in place when the
potentially disqualifying event occurs: effective screening begins during the hiring
process.



Draft a Screening Memorandum that fully and accurately describes the screen.



Require the Screening Memorandum to be signed by the screened lawyer or screened
nonlawyer and any lawyers or nonlawyers who have been, or are anticipated to be,
working on the screened matter.



Require outside vendors, experts and other personnel working on the screened matter to
sign an acknowledgment that they have read and will comply with the terms of the
Screening Memorandum.



Provide prompt written notice of the screen to the affected former client, the appropriate
government agency, or to the prospective client.




Provide prompt written notice of the screen to all lawyers and nonlawyers within the firm.
Prohibit the screened lawyer or nonlawyer from maintaining any material concerning the
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former client and from sharing any material concerning the former client with the lawyers
and nonlawyers within the firm.


Prohibit the screened lawyer or nonlawyer from working on any case with any lawyer who
is working on the screened matter.



Prohibit the screened lawyer from attending any meetings on any subject with any lawyer
who is working on the screened matter, such as department meetings or quarterly
partners meetings.



Instruct the screened lawyer or nonlawyer in writing not to discuss the prior matter with
the new firm.



Instruct all lawyers and nonlawyers in writing to isolate the screened lawyer or nonlawyer
from communications about the matter.



Prevent the screened lawyer or nonlawyer from having access to the relevant files. For
paper files, restrict access by keeping them in locked file cabinets and by restricting access
to the keys. The files should be marked so that they are easily identified. For digital files,
protect them with a password and withhold the password from the screened lawyer or
nonlawyer.



Develop and implement physical barriers that physically isolate the screened lawyer or
screened nonlawyer from lawyers and nonlawyers working on the screened matter.



Use different support staff for the screened lawyer or screened nonlawyer and for the
other lawyers and nonlawyers working on the screened matter.



Monitor and document the continued existence and impermeability of the screen by
sending period electronic or written reminders to all lawyers and nonlawyers.



Monitor and document the continued existence and impermeability of the screen by
requiring periodic acknowledgment or affidavits by the screened lawyer or nonlawyer
that he or she has not breached the screen.



Prohibit fee sharing on the screened matter. A screened lawyer or nonlawyer may
receive compensation or a bonus based on the profitability or revenue of the entire firm,
which includes the screened matter, but may not receive compensation or a bonus
directly from the fees or revenue of the screened matter.



Keep records documenting that the screen has been complied with by the law firm.

Screening Memorandum [Sample]
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To:
From:
Date:
Re:

[Names] or [Attached Distribution List] or [All Lawyers and Staff]
[Lawyer in the Firm Responsible for Maintaining the Screen]
[Current Date]
Screening Procedures Adopted with Respect to [Name of Matter or Name of Client]

This Screening Memorandum confirms the Screening Procedures that have been adopted and
implemented by ______________ [Name of Firm] in connection with the current representation of
_____________ [Name of Client] in _____________ [Name of Matter].
or
This Screening Memorandum confirms the Screening Procedures that have been adopted and
implemented by ______________ [Name of Firm] in connection with the current and future
representation of _______________ [Name of Client].
The “Screened Lawyer” or “Screened Nonlawyer” is ___________ [Name].
The Screening Procedures
The Screened Lawyer (or Screened Nonlawyer) is prohibited from participating in any matter related to
________ [Name of Former Client].
The Screened Lawyer (or Screened Nonlawyer) is prohibited from discussing any aspect of any matter
related to ________ [Name of Former Client].
The Screened Lawyer (or Screened Nonlawyer) is prohibited from working on any case with any lawyer
who is working on the screened matter.
The Screened Lawyer (or Screened Nonlawyer) is prohibited from attending any meetings on any subject
with any lawyer who is working on the screened matter, such as department meetings or quarterly
partners meetings.
All lawyers and nonlawyers in ___________ [Name of Firm] are prohibited from discussing any matters
concerning __________ [Name of Former Client] in the presence of the Screened Lawyer (or Screened
Nonlawyer).
All lawyers and nonlawyers in ___________ [Name of Firm] are prohibited from receiving any information
from the Screened Lawyer (or Screened Nonlawyer) relating to any matters concerning __________
[Name of Former Client].
All lawyers and nonlawyers in ___________ [Name of Firm] are prohibited from permitting the Screened
Lawyer (or Nonlawyer) to review any documents or any other materials relating to any matters concerning
__________ [Name of Former Client].
The Screened Lawyer (or Screened Nonlawyer) is prohibited from having access to the files relating to any
matters concerning __________ [Name of Former Client]. Access to paper files is restricted by keeping
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the files in locked file cabinets located ________. Keys to the file cabinets are controlled by _________
and issued to others only ________. Access to electronic files is restricted by protecting the files with a
password and withholding the password from the Screened Lawyer (or Screened Nonlawyer).
The Screened Lawyer (or Screened Nonlawyer) will be assigned different support staff from the lawyers
and nonlawyers working on the screened matter.
The Screened Lawyer’s (or Screened Nonlawyer’s) office is _______________ (physically separated) from
the offices of the lawyers and nonlawyers working on the screened matter.
All lawyers, nonlawyers, and outside vendors, experts, or other personnel working on the screened matter
must sign an acknowledgment (or affidavit) that they have read and will comply with the terms of this
Screening Memorandum.
The Screened Lawyer (or Screened Nonlawyer) must sign an affidavit that he/she has read and will comply
with the terms of this Screening Memorandum.
A copy of this Screening Memorandum will be promptly sent to _______________ (former client,
government agency, prospective client).
A copy of this Screening Memorandum will be promptly given to all lawyers and nonlawyers in the firm.
Any lawyer, nonlawyer, outside vendor, expert, or other personnel working on the screened matter who
violates these Screening Procedures will be subject to discipline.
[Name of Firm] will monitor and document the continued existence and impermeability of the screen by
sending periodic electronic or written reminders to all lawyers and nonlawyers.
[Name of Firm] will monitor and document the continued existence and impermeability of the screen by
requiring periodic acknowledgment or affidavits by the Screened Lawyer (or Screened Nonlawyer) that he
or she has not breached the screen.
The Screened Lawyer is prohibited from receiving any part of the fee from the screened matter.
All records establishing and documenting these Screening Procedures will be retained consistent with
[Name of Firm]’s document retention policy.
To confirm your acknowledgment of these procedures, please sign and date the Acknowledgement of
Screening Procedures Adopted with Respect to [Name of Matter or Name of Client], which is attached
to this Screening Memorandum, and return it to _________ as soon as possible.

Acknowledgement of Screening Procedures Adopted with Respect to
10

[Name of Matter or Name of Client]
This acknowledgment confirms that:
I have received the memorandum entitled “Screening Procedures Adopted with Respect to [Name of
Matter or Name of Client]” dated [….]; and
I have complied with and will continue to comply with the terms of the Screening Procedures Adopted
with Respect to [Name of Matter or Name of Client]” dated [….].

Date: _____________________

Name: _________________________________
(Please print)
Signature: ______________________________
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Wisconsin Municipal Records Schedule
Municipal Attorneys Institute
June 13, 2019
Andrew Baraniak
Local Government Records Archivist

“The Orange Book”

Why Create a Municipal Schedule
•Old manual was in need of a review and updated
•Create something similar to other approved General Records Schedules
•Provide clear and uniform schedules for common records
•Promote proper records management practices
•Give clear guidance on the notification process
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Wisconsin Municipal Records Schedule
• Created over a two year period
• Primarily composed by WHS staff, under the guidance and advice
provided by various local government associations
– One being the League of Wisconsin Municipalities
• Approved for use by the PRB at August 2018 quarterly meeting

Using the Schedule
The Municipal Schedule is arranged into the following sections:
•
•
•
•
•
•
•
•

Introduction
Administrative
Cemetery
Community Development/Public Services
Election
Finance
Public Works
Revenue

Example
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Accessing the schedule
Schedule can be downloaded from two locations
• WHS State Archives and Government Publications website:
https://www.wisconsinhistory.org/Records/Article/CS15415
• Public Records Board website
http://publicrecordsboard.wi.gov/docs_all.asp?locid=165

Adopting the WRMS
• Municipalities MUST adopt the schedule first in order to use it.
• Fill out and submit the Notification of General Schedules Adoption form
(PRB-002)
• Municipalities should enact an ordinance adopting the WMRS as their
official schedule once confirmation of PRB approval is received

Information on WHS Notification
ALL municipal public records must be offered for transfer to the Wisconsin Historical
Society 60 days prior to their destruction. WHS can waive the notification period if a
record series is determined never to be transferred. The WMRS includes a column
that instructs local governments on which record series have been waived.
•

Waived: The Wisconsin Historical Society has waived the notification period.
Records can be destroyed once they are out of retention.

•

Notify: Written notification must be given before destroying any out of retention
records identified this way.

•

N/A: indicates that the retention is permanent

Municipalities can only use the waive/notify column if they adopt the WMRS
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Important information
• The WMRS is OPTIONAL
– Municipalities are not required to adopt it
– By adopting the schedule, municipalities agree to the retention periods
for all records series
• Municipalities may still create their own records schedules
• Municipalities may adopt additional General Records Schedules

Moving Forward
• WMRS will sunset in 2028
• Provide feedback
• Identify other schedules that may need to be created
• Is there a need to separate towns into their own schedule?

ISSUES SURROUNDING
POLICE RECORD
RETENTION SCHEDULES

M u n i c ip al
At to rney’ s
I n st it u te
J u n e 1 3 , 2 01 9
M i l wa u ke e
A s s i sta nt C i t y
At to rney Pe te r
Block
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WIS. STAT. § 19.21
 19.21(4)(b)
“The peri od of ti me any tow n, ci ty or vill age publi c record i s kept before
destructi on sh all be as prescribed by ordi nan ce unl ess a specific peri od
of ti me i s provided by statute. Th e peri od prescri bed i n th e ordi n ance
may not be less th an 2 year s w ith respect to water stubs, receipts of
current billing s and customer's ledg er s of any municipal utility, and 7
year s for oth er records unless a sh or ter period h as been fixed by the
public records board…”
 19.21(7)
“[A]ny taped recordi ng of a meeti ng …by any g overnmental body…of a ci ty,
vill ag e, tow n or sch ool di stri ct may be destroyed no sooner th an 90 days
af ter th e mi nutes h ave been approved and publish ed if the purpose of the
recordi ng was to make minutes of the meeting.”
 19.21(4)(a)
“…Pri or to…destructi on at least 60 days’ noti ce i n wri ti ng of such
destructi on sh all be gi ven th e hi storical society whi ch sh all preser ve any
such records it determines to be of historical interest…”

CONTENT V. CREATOR
 The current preference of the Public Records Board is for
submitted schedules to address the content of the record, not
who created the record, the record type, or where the record
is stored.
 Schedules based on who creates the records can quickly get
out of hand for larger municipalities.
 Benefits of content-based schedules:





Cuts down on duplicative schedules.
Easier to manage.
Easier for personnel to find and follow.
New schedules are not required each time a new record type is
utilized.

BODY CAMERAS
 Milwaukee has 13 different record
retention categories for Body Camera
Footage.
 Retention period for video that
shows no discernable incident or
activity or incident where no police
action is taken is 130 days.
 Footage is maintained longer if it
will be used in court, or pertains to a
felony or misdemeanor arrest, ED,
active investigation, use of force,
critical incident, or officer injury.
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SENATE BILL 50
 SB 50 is a Bill prepared by the Joint Legislative Council’s
Study Committee on the Use of Police Body Cameras.
 Bill mandates that all data from a law enforcement body
camera be retained for a minimum of 120 days, except:
 Data that records an encounter that resulted in a death, an actual or
alleged physical injury, a custodial arrest, a search during an
authorized temporary questioning, or the use of force shall be
retained until final disposition of investigation, case, or complaint.
 Certain entities or individuals can direct longer retention, if direction
occurs within 120 days.
 Data being used in a legal proceeding may not be destroyed until
conclusion of the proceeding, or order of court or hearing examiner.
 Data cannot be destroyed if there is a pending public record request.

ACCIDENT REPORTS
 Many municipalities have adopted
schedules permitting the destruction
of accident reports as soon as the
reports are transferred to the DOT.
 Shortened retention periods were
adopted during period of uncertainty
that arose prior to New Richmond
News v. City of New Richmond, 2016
WI App 43, 370 Wis. 2d 75.

RECORDS V. EVIDENCE HYPOTHETICAL
 Police investigate an armed robbery at a local service station.
Investigators find a knife used by the suspect, a single glove
used by the suspect, and the suspect’s wallet. The wallet
contains the suspect’s driver’s license, a photo of the suspect
and a receipt from the service station. Investigators also take
photographs of the scene, obtain a copy of the ser vice
station’s security footage on a DVD, and are able to lift
fingerprints from the knife. All of these items are placed in
evidence.
 Which of these items are records and which are evidence?
 Does it matter where the items are stored?
 Does it matter who owns or created the items?
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TEXT MESSAGES
 The Wisconsin Attorney General’s Office has opined that text
messages relating to government business are “records.”
 Krischan Correspondence (10/3/00), Bensen Correspondence
(3/12/04).

 General Schedule for Transitory Records
 Defined as “Correspondence and other related records of short-term
interest which have no documentary or evidentiary value.”
 “Transitory messages do not set policy, establish guidelines or procedures,
document a transaction or become a receipt.”
 Can be destroyed when no longer needed.

 Archiving text messages can be difficult.
 Quote Milwaukee received from Verizon for city-owned phones was
$120 a year/per phone +$2,000 a year access fee +one-time $1,000
set-up fee.
 Verizon One Talk App is $327.36 a year/per phone

TEXT MESSAGE (CONT’D)
 Police officers may use their cell phones to text fellow
officers or their superiors. If these texts relate to their
employment, and are not transitor y, they need to be retained
for the appropriate retention period and are potentially
subject to disclosure under Wisconsin’s Public Records Law.
 The fact that an officer is using their personal cell phone does
not impact whether a text message is a record or not.
 “Whoever with intent to injure or defraud destroys, damages,
removes or conceals any public record is guilty of a class H
felony.”
 Wis. Stat. § 946.72

SOCIAL MEDIA
 The Wisconsin Attorney General’s Office has also opined that
social media content relating to governmental business is a
“record.”
 OAG I-06-09

 Municipalities should not rely on the fact that most social
media companies allow users to search their histories as a
reliable form of record retention.
 Social media sites are not ultimately responsible for retaining
records. Municipalities are.

 Archiving social media postings is significantly cheaper than
archiving text messages.
 Most social media archiving products retain original versions of
posts, as well as any posts that have been deleted or modified.
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SOCIAL MEDIA (CONT’D)

SOCIAL MEDIA (CONT’D)
 Officers may post content on social media sites that per tains
to their employment. Just like text messages, if this content
is not transitor y, it needs to be retained for the appropriate
retention period and is potentially subject to disclosure under
Wisconsin’s Public Records Law.
 The fact the officers post content on their personal social
media pages, or on the personal social media pages of others,
does not impact whether the content posted on social media
is a record or not.
 It is becoming increasingly common for attorneys to attempt
to obtain content posted on social media sites by police
officers through discover y.

QUESTIONS
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Contact Info
Contact your friendly local government records archivist at:
andrew.baraniak@wisconsinhistory.org
(608) 264-6469
Visit the WHS Local Government Records Website:
https://www.wisconsinhistory.org/Records/Article/CS15471
Contact Assistant City Attorney Peter Block at:
pblock@milwaukee.gov
(414) 286-6197
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First Amendment Rights –
Public Comment and Dealing
with Critics, Disorderly
Persons
Wisconsin League of Municipalities
Municipal Attorney Institute
June 13, 2019
Presented by: James R. Macy,
Von Briesen & Roper, s.c.
Milwaukee

|

Madison

|

Fox Valley - Green Bay

|

Waukesha County

www.vonbriesen.com

Wisconsin’s Open Meeting Law
19.81

Declaration of policy.

•

(1) In recognition of the fact that a representative government of the American type is
dependent upon an informed electorate, it is declared to be the policy of this state that
the public is entitled to the fullest and most complete information regarding the affairs of
government as is compatible with the conduct of governmental business.

•

(2) To implement and ensure the public policy herein expressed, all meetings of all state
and local governmental bodies shall be publicly held in places reasonably accessible to
members of the public and shall be open to all citizens at all times unless otherwise
expressly provided by law.

•

(3) In conformance with article IV, section 10, of the constitution, which states that the
doors of each house shall remain open, except when the public welfare requires secrecy,
it is declared to be the intent of the legislature to comply to the fullest extent with this
subchapter.

•

(4) This subchapter shall be liberally construed to achieve the purposes set forth in this
section, and the rule that penal statutes must be strictly construed shall be limited to the
enforcement of forfeitures and shall not otherwise apply to actions brought under this
subchapter or to interpretations thereof.

Wisconsin’s Open Meeting Law
19.83

Meetings of governmental bodies.

•

(1) Every meeting of a governmental body shall be preceded by public notice as
provided in s. 19.84, and shall be held in open session. At any meeting of a
governmental body, all discussion shall be held and all action of any kind, formal or
informal, shall be initiated, deliberated upon and acted upon only in open session
except as provided in s. 19.85.

•

(2) During a period of public comment under s. 19.84 (2), a governmental body may
discuss any matter raised by the public.

19.84
•

Public notice.

(2) Every public notice of a meeting of a governmental body shall set forth the time,
date, place and subject matter of the meeting, including that intended for
consideration at any contemplated closed session, in such form as is reasonably likely
to apprise members of the public and the news media thereof. The public notice of a
meeting of a governmental body may provide for a period of public comment, during
which the body may receive information from members of the public.
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THE RIGHT TO FREE SPEECH
•

Madison Sch. Dist. v. Wisconsin Empl. Rel. Comm'n, 429 U.S. 167 (1976)
Facts: During the course of a regularly scheduled school board meeting, a non-union
teacher addressed the topic of “fair share” during the public forum part of the agenda, over
the Union’s objection. The Union filed a prohibited practice charge against the school board
for allowing the discussion since it was a labor matter and they were the exclusive
bargaining representative. The WERC found for the Union and ordered the school board to
cease and desist from permitting employees, other than the Union, to appear and speak at
board meetings about bargaining. The Wisconsin Supreme Court upheld the WERC find the
abridgement of free speech was justified in order “to avoid the dangers attendant upon
relative chaos in labor-management relations”.
Holding: The US Supreme Court reversed. It held since the board meeting was open to the
public, the non-union teacher addressed the board not merely as one of its employees but
also as a concerned citizen, seeking to express his views on an important decision of his
government. Where the board has so opened a forum for direct citizen involvement, it may
not exclude teachers who make up the overwhelming proportion of school employees and
are most concerned with the proceedings. Whatever its duties as an employer, when the
board sits in public meetings to conduct public business and hear the views of citizens,
under the First Amendment, it may not be required to discriminate between speakers on
the basis of their employment, or the content of their speech.

THE RIGHT TO FREE SPEECH
• Minn. Bd. For Community Colleges v. Knight, 465 U.S. 271 (1984)
Facts:
The Minnesota Employment Labor Relations Act (MELRA) authorized state
employees to organize and “meet and confer” with their employer. Community college
professors organized and elected an exclusive representative.
A group of professors did not agree with their exclusive representative and demanded an
opportunity to meet with the college system. When denied that opportunity, they sued
alleging the MELRA violated their 1st and 14th Amendments speech and association rights.
Holding: The US Supreme Court held the Appellees had no constitutional right, either as
members of the public, as state employees, or as college instructors, to force officers of
the State acting in an official policymaking capacity to listen to Appellees‘ views. Nothing
in the First Amendment or in this Court's case law interpreting it suggests that the rights to
speak, associate, and petition require government policymakers to listen or respond to
communications of members of the public on public issues. Neither Appellees' status as
public employees nor the fact that an academic setting is involved gives them any special
constitutional right to a voice in the making of policy by their employer. Even assuming
that First Amendment speech rights take on a special meaning in an academic setting, they
do not require government to allow teachers to participate in institutional policymaking.

THE RIGHT TO FREE SPEECH
• Garcetti v. Ceballos, 547 U.S. 410 (2006)
Facts: In reviewing the accuracy of a warrant, a deputy district attorney wrote an
internal memo finding inaccuracies in the warrant and recommended dismissal of a
pending case. His supervisors disagreed and the matter proceeded to trial. At trial the
deputy district attorney was called by defense counsel and testified about his findings.
The deputy was reassigned, transferred and denied a promotion. He filed suit alleging
retaliation and violations of his 1st and 14th Amendment rights.
Holding: When public employees make statements pursuant to their official duties, they
are not speaking as citizens for First Amendment purposes, and the Constitution does not
insulate their communications from employer discipline. Two inquiries guide
interpretation of the constitutional protections accorded public employee speech. The
first requires determining whether the employee spoke as a citizen on a matter of public
concern. If the answer is no, the employee has no First Amendment cause of action based
on the employer’s reaction to the speech. If the answer is yes, the possibility of a First
Amendment claim arises. The question becomes whether the government employer had
an adequate justification for treating the employee differently from any other member of
the general public.
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Wisconsin’s View of an Open Forum
• Generally, there is no right or requirement for a
public comment section, unless set forth by
statute. (07/13/2006 Informal WI Atty Gen. letter to D. Zwieg;
09/19/2006 Informal WI Atty Gen. letter to K. Chiaverotti)

• However, once a public comment section is
created, a limited public forum is established. (See
Madison Sch. Dist. v. Wisconsin Empl. Rel. Comm'n, 429 U.S. 167
(1976)

Limited Public Forum
• Regulation on the content of a speaker’s
message is presumed unconstitutional.
• The Body can enforce reasonable rules for
the meeting that apply equally to all
speakers.

Reasonable Rules in a Limited Public Forum
• Limit to the amount of time to speak. (See Wright v. Anthony, 733
F.2d 575 8th Cir. 1984;
• Limit to when on the agenda the Open forum occurs. (See 09/19/2006
Informal AG letter to K. Chiaverotti; Jochum v. Tuscola Cnty. 239
F.Supp.2d 714 E.D. Mich. 2003).
• Limit comments to issues on the Meeting Agenda. (See 09/19/2006
Informal AG letter to K. Chiaverotti; Galena v. Leone, 638 F.3d 186
3rd Cir. 2004; Eichenlaub v. Twp. of Indiana, 385 F.3d 274 3rd Cir
2004)
• Limit participants to residents and tax payers. (See 09/19/2006
Informal AG letter to K. Chiaverotti; Rowe v. City of Cocoa, 358 F.3d
800 11th Cir. 2004).
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Reasonable Rules in a Limited Public Forum (Cont.)
• Prohibiting complaints about employees. (Baca v. Moreno Valley
Unified Schl. Dist., 936 F. Supp. 719 C.D. Calif. 1996; Leventhal v.
Vista Unified Schl. Dist., 973 F.Supp. 951 S.D. Calif. 1996; Compare:
Fairchild v. Liberty Independent Sch. Dist., 597 F.3d 747 5th Cir.
2010).
• Prohibiting “personal,” “rude” or “slanderous” remarks. (See Norse v.
City of Santa Cruz, 586 F.3d 697 9th Cir. 2009).
• Removing attendees for creating a disturbance. (See Kirkland v.
Luken, 536 F. Supp. 2d 857 S.D. Ohio 2008; Jones v. Heyman, 888
F.2d 1328 11th Cir. 1989; White v. City of Norwalk, 900 F.2d 1421 9th
Cir. 1990).

Conclusion
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To regulate, but how much to regulate; that
is the question!
ACA Saveon Grenell
sgrene@milwaukee.gov
(414) ‐ 286 ‐ 2632

An E‐bike?!

The essence of dockless mobility…

1
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2019 Assembly Bill 132 says..
• An electric bike is a bicycle that
is equipped with fully operative
pedals for propulsion by human
power and an electric motor of
less than 750 watts
• There are three classes of
electric bikes based off
whether the rider is pedaling
and/or the bike is simply being
operated via the motor

Information regarding the bill proposal can be found below:

https://docs.legis.wisconsin.gov/2019/proposals/reg/asm/bill/
ab132

Is an E‐Bike a motor vehicle?
• According to proposed
amendments to Wis. Stat. 340.01
(35), e‐bikes are not considered
motor vehicles
• And unlike motor bicycles (see
Wis. Stat. 340.01 (30)), there is
no operator’s license
requirement for it’s use
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Other important information…
E‐Bikes and operators are afforded
the same privileges as other bikes
and operators except:
• <16 of age, may not operate a
class three e‐bike
• Unless the class three e‐bike is
equipped with a speedometer, it
may not be operated

• Municipalities and the operator
will know the classification of the
e‐bike because manufacturers
must affix a label containing the
classification of the e‐bike, i.e. 1,
2, or 3

Additionally
• Manufacturers must also detail at what speeds will the e‐bike’s
motor cease to render assistance
• As well as, display the wattage of the motor
• Keep in mind that there will be citizens in your community that
will purchase an e‐bike to own outside of taking advantage of
the rental share provided by dockless mobility companies
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So, can we regulate these things?
• Wis. Stat. 349.18(4) was created
so that the governing body of a
municipality or county, may by
ordinance prohibit the operation,
with the power unit in operation,
of e‐bikes on bikeways

• Bikeways are public path, trails,
etc. and also includes the
“bicycle lane” (see wis. stat.
84.60).

What to do about those scooters?
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MAIN TAKEAWAYS
– Exempt from vehicle registration by
DOT
– Not defined as a motor vehicle under
proposed legislation
– 20 mph maximum speed requirement
– No age requirement
– No helmet requirement
– No driver’s license requirement
– May use the bikeways aka bicycle lanes
– It isn’t considered a EPAMD,
motorcycle, motor bicycle or moped

So basically they’re going to
rule the streets, right?!

Under its jurisdiction, a
municipality will have express
authority to,
•

•
•

•

restrict or prohibit the operation of electric
scooters on any roadway under its jurisdiction
having a speed limit of more than 25 miles per hour
restrict or prohibit the operation of the scooters on
any sidewalk or bicycle way
establish requirements for and limitations on the
parking of electric scooters on roadways, sidewalks,
bicycle lanes
restrict or prohibit the short‐term commercial rental
of electric scooters to the general public

5

5/31/2019

Major concerns
• How will your city legitimately
enforce the operation of scooters
– how will your governing body
view it (as a toy or a
transportation option)

• Under our current OWI laws, the
operation or either e‐bikes or
scooters would not apply, and
this could be an issue in areas of
your city that have a large
concentration of licensed
premises that provide alcohol

Now ask yourself
• Do you prohibit users from
operating scooters on sidewalks?
• Do you prohibit users from
operating scooters on certain
streets that are over 25 mph?
And does that make logistical
sense for your city?

6

5/31/2019

Weighing your options
• Ultimately, a pilot study to determine whether
your city can accommodate e‐bikes and
scooters as tools for your transportation
system is recommended as well as
incorporating restrictions when necessary
• For more information regarding the proposed
legislation on electric scooters please see
below:
https://docs.legis.wisconsin.gov/2019/proposa
ls/ab159

Managing Micromobility
Systems…or…
ACA Tyrone St. Junior, II
tstjun@Milwaukee.gov
414‐286‐2666
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WHAT TO DO
ABOUT A →

City of Milwaukee Pilot Studies for
Dockless Bikes and Scooters

Dockless Bike Pilot
can be found here.

Dockless Scooter Pilot will
be available once state law passes.

8
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Logistical
Issues

Insurance and
Liability Issues

American with
Disabilities Act
Concerns

Environmental
Protections

Four Major
Concerns

Logistical Concerns
 Urban Clutter
 Fair and Equal
Distribution
 Fees, Forfeitures, and
Municipal Courts

9
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Urban Clutter:
Where are you going to put these things?
 What are we going to do with the broken
ones?
 Who is going to put these back where they
belong at night?
 Do you want to draw (relatively
inexpensive) painted parking squares?
 Is the company willing to incorporate lock‐
to technology for bikes?
 Does the municipality want geofencing near
landmarks or high traffic areas?

Logistical Concerns, Con’t

Fair and Equal Distribution
 Equal access to citizens without credit
cards or smart phones?
 Equal access across all income strata?
 Reasonably equal access in all areas of
the city?
 Does your municipality view this as a real
and important part of your
transportation network, or toys?

Logistical Concerns, Con’t
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WINTER IS COMING…
(and will last longer than one 80 minute episode.)
Operation at discretion of DPW
Commissioner.
City must provide notice to operator,
operator has fixed period of time to
remove devices from right of way.
If not, City will remove at cost to
operator.

Logistical Concerns, Con’t

Solutions
 Divided city into service zones.
 Five zones for bikes.
 Three zones for scooters.

 Placed cap on number of bikes and
scooters.
 Can be increased or decreased based on
amenities offered by company.
 “Lock to” technology
 Adaptive Cycles

 Cap on number of devices in each service zone
to start the day.
 Require rebalancing on nightly basis.

Logistical Concerns, Con’t
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Fines, Fees, Enforcement, And Muni Court
 Built a fee system into the pilot that goes through DPW,
not muni court.
 Fees for corporate failings rather than citations for
individual failings:
 Failure to remove equipment.
 Broken equipment on roadways.
 Equipment removed by DPW instead of company.

 Can appeal fees assessed to the DPW Commissioner.
 Once fees pass a certain threshold ($1000.00), operator is
automatically disqualified.
 Because this is an administrative decision, there may be a
certiorari review of disqualification, but not each
individual fee.
Logistical Concerns, Con’t

INSURANCE AND LIABILITY
How much insurance should the
company carry in your municipality?

What to do about
data and privacy?
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How Much Can You Really Account For?
How much insurance should the company carry?
(And how much do you want to fight???)
Review peer cities.
Size
Location
Natural hazards in your municipality.

Upper limits seem to be in major cities on West Coast.
No consistency here.
Have gotten extraordinary pushback from the
companies.
Insurance and Liability, Con’t

What has the City of Milwaukee required so far?
 Commercial General Liability
 $2,000,000.00 per occurrence.

 Medical Expense
 $5000.00 per occurrence.

 City must be named as an additional insured on
the policy.
 Complete indemnification for City of
Milwaukee.
 How does your municipality view these
devices?
 As toys are as a part of your transportation system?

Insurance and Liability, Con’t
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What has the City of Milwaukee required so far?
 Umbrella (excess) Liability
 $5,000,000.00 per occurrence.
 $5,000,000.00 aggregate.
 Medical Expense
 $5000.00 per occurrence.
 Consider adjusting your requirements as you
get more data.
 Also, are you taking into account your
municipality’s natural features?
 Bodies of water or hills?
 High concentration of speed humps?
 Traffic signals?

Insurance and Liability, Con’t

Privacy
 Milwaukee requires that companies carry Cyber
Insurance that covers:
 Notification
 Identity Protection and Repair Insurance for citizens
affected.

 Our City does not have data protection impositions, but
does require:
 A privacy policy.
 Notification to the DPW of changes in the privacy policy.
 City collects anonymized GPS data from the companies in
order to adjust zones for distribution and location of
devices.
 Not to assist with accident reporting.
 Do not want to be provided with personal, financial,
information of citizens.

 That being said, companies must agree that all records
submitted may by disclosed under the open records law.
INSURANCE AND LIABILITY, Con’t
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Americans with
Disabilities Act Compliance

Obligations
Surrounding
Access

Right of Way
and Roadways

What obligations does the municipality have to
made sure disabled persons have access to
dockless bikes and scooters?
Title III of the ADA was
designed to provide
disabled persons with
meaningful access to
private businesses that
nonetheless are “places of
public accommodation.”
See, 42 U.S.C. §
12182(b)(2)(A)(ii), and
Larsen v. Carnival Corp.,
242 F. Supp. 2d 1333,
1342 (S.D. Fla. 2003)

Title III is not applicable to
public entities, including
any entity which is an
“instrumentality of a
State.” 42 U.S.C. §§
12131(1)(B),
12181(6)…[T]he individual
defendants, Raab, Escott
and Chin, are improper
defendants as in their
official capacities they do
not operate, own or lease
a private entity which
offers public
accommodation.
Goonewardena v. New
York, 475 F. Supp. 2d 310,
321–22 (S.D.N.Y. 2007)

Municipality has no
obligation to make sure
that citizens can use these
devices.

ADA Compliance, Con’t
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Title II and the Right of Way
 Cities do have a general obligation to the keep right of way
clear for disabled persons.
 “A public entity shall make reasonable modifications in its
policies, practices, or procedures to permit the use of other
power‐driven mobility devices by individuals with mobility
disabilities, unless the public entity can demonstrate that the
class of other power‐driven mobility devices cannot be
operated in accordance with legitimate safety requirements
that the public entity has adopted pursuant to § 35.130(h).” §
35.137(b)(1) Mobility devices.
 Has your municipality built in the cost of employees
removing scooters from the right of way?
 Municipalities may include cost of “administration” in the cost of the license.
ADA Compliance, Con’t

ENVIRONMENTAL PROTECTION
 Most scooters have between 12
and 36 volt batteries that must be
disposed of in a safe manner.
 Is there a disposal plan for the
scooters if the municipality has to
collect them?
 Is there a disposal plan for the
scooters if (WHEN) they end up in
a body of water?
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QUESTIONS?
COMMENTS?
CONCERNS?

ACA Tyrone St. Junior
Office of the City Attorney
City of Milwaukee
tstjun@milwaukee.gov
414.286.2666

ACA Saveon Grenell
Office of the City Attorney
City of Milwaukee
sgrene@Milwaukee.gov
414.286.2632
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Top 10 Tips to Avoid Constitutional
Concerns in Municipal Regulation
I. Thou Shalt Make No Laws Above the Higher Powers
1. Preemption doctrine. § 15:18. Conformity to state and federal laws, 5 McQuillin Mun.
Corp. § 15:18 (3d ed.)
“It is fundamental that municipal ordinances are inferior in status and subordinate to the
laws of the state. The purpose of the preemption doctrine is to establish a priority
between potentially conflicting laws enacted by various levels of government.
Consistently, it is a general rule, sometimes expressly enunciated by the state
constitution, statutes, or city charters,3 that ordinances regulating subjects, matters, and
things on which there is a general law of the state must be in harmony with that state law,
and in any conflict between an ordinance and a statute the latter must prevail, unless
under the statutes or law of the state the ordinance plainly and specifically is given
predominance in a particular instance or as to a particular subject matter. Fundamental
to the doctrine of preemption is the understanding that local governments lack the
authority to craft their own exceptions to general state laws…. Furthermore, the fact that
a local ordinance does not expressly conflict with the statute will not save it when the
legislative purpose in enacting the statute is frustrated by the ordinance. Similarly, an
intent by the state to preempt an entire field of legislation need not be expressly declared.
Preemption may be implied from the nature of the subject matter being regulated and the
purpose and scope of the state statutory scheme.”
2. Second Amendment Example.
a. Federal authority. “A well regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear Arms, shall not be infringed.”
U.S. Const. Amend. II
b. Wisconsin authority. “The people have the right to keep and bear arms for
security, defense, hunting, recreation or any other lawful purpose.” Wis. Const.
Art. I, § 25

c. Case example. Wisconsin Carry, Inc. v. City of Madison, 373 Wis. 2d 543, 892
N.W.2d 233. City had no authority, either through its governing body or its subunits, to regulate possession of knives or firearms unless regulation was no more
stringent than a state statute. The City of Madison Transit and Parking
Commission adopted a rule to prohibit knives and handguns on City buses.
Specifically, the rule prohibited “bringing any items of a dangerous nature onboard buses including: weapons (pistols, rifles, knives or swords) …”. The rule
was more stringent than a state statute prohibiting the carrying of loaded nonhandguns on a bus, and thus rule was preempted. The rule conflicted with statute
allowing a licensee to carry a concealed weapon anywhere in the state subject to
certain exceptions, and thus rule was preempted.
3. Fourth Amendment Example.
a. Federal authority. “The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause, supported by
Oath or affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.” U.S. Const. Amend. IV
b. Wisconsin authority. “The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and seizures shall not
be violated; and no warrant shall issue but upon probable cause, supported by
oath or affirmation, and particularly describing the place to be searched and the
persons or things to be seized.” Wis. Const. Art. I, § 11
c. Case example. City of Los Angeles, Calif. v. Patel, 135 S. Ct. 2443, 192 L. Ed. 2d
435 (2015). Motel operators brought action challenging municipal code provision
requiring hotel operators to provide police officers with specified information
concerning guests upon demand. The Supreme Court, Justice Sotomayor, held
that facial challenges under the Fourth Amendment are not categorically barred.
The code provision on its face violated Fourth Amendment.
4. Query: How far can we go in our licensing of vacation rentals, without violating the
preemptions of Wisconsin Statutes Section 66.1014?
5. Recommendation: To avoid a challenge, don’t overreach.

II. Thou Shalt Provide Equal Protection
1. Wisconsin authority. “Equality; inherent rights. Section 1. All people are born equally
free and independent, and have certain inherent rights; among these are life, liberty and
the pursuit of happiness; to secure these rights, governments are instituted, deriving their
just powers from the consent of the governed.” Wis. Const. Art. I, § 1
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2. Federal authority. “No State shall...deny to any person within its jurisdiction the equal
protection of the laws.” Amendment XIV, Section 1
3. Reasonable classification. “Equal protection of the laws, guaranteed by federal and state
Constitutions, does not forbid reasonable classification for the purpose of municipal
legislation. Indeed, requisite constitutional equality does not forbid differentiation, or
discrimination in the sense of mere differentiation, as to specified classes where the
ground for differentiation, or, in other words, the basis for classification, is reasonable.
It forbids only arbitrary or unreasonable discriminations.… Generally, when all persons
in the same class are treated alike, when existing circumstances on which the
classification is based are not so constituted as to preclude addition to the numbers
included in the class, and when there is some material and substantial difference
germane to a lawful subject and purpose of the legislation between those within and
those without the class, equal protection is observed. … If the evidence or conclusions
leave it fairly debatable as to whether there is a reasonable basis for classification, the
courts may not override the legislative determination. The proof must show that the
classification is wholly without any rational basis and is essentially arbitrary.”
4. Fourteenth Amendment equal protection claims. A plaintiff may state an independent
“class of one” equal protection claim in a land-use context by demonstrating “a
governmental action wholly impossible to relate to legitimate governmental objectives.”
Forseth v. Village of Sussex, 199 F.3d 363, 370-371 (7th Cir.2000). Equal protection
claims may be based on subjective ill will, where a plaintiff shows “malicious conduct of
a governmental agent, in other words, conduct that evidences a spiteful effort to ‘get’ him
for reasons wholly unrelated to any legitimate state objective.” Id. at 371.
5. Case example. Hoffman v. Vill. of Pleasant Prairie, 249 F. Supp. 3d 951 (E.D. Wis.
2017). Convicted sex offenders residing in village brought action against village, alleging
that ordinance regulating residency of child sex offenders within village violated the Ex
Post Facto Clause and the Equal Protection Clause, and seeking declaratory judgment in
favor of one sex offender on the issue of whether he had to leave the village. Plaintiffs
moved for summary judgment. Holdings: The District Court, J.P. Stadtmueller, J., held
that: (1) claim seeking money damages was not moot; (2) ordinance violated Ex Post
Facto Clause; (3) plaintiffs asserting Equal Protection claim had standing; and (4)
ordinance violated equal protection.
6. Query: Obligated to collect garbage from CBRF’s, if collect from single family
residences but not commercial property? Equal protection? Reasonable
accommodation?
7. Recommendation. To avoid a challenge, do not create unreasonable classifications.
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III. Thou Shalt Provide Reasonable Accommodations
1. Wisconsin authority, e.g.. “(1) Employment discrimination because of disability
includes, but is not limited to: … (b) Refusing to reasonably accommodate an employee's
or prospective employee's disability unless the employer can demonstrate that the
accommodation would pose a hardship on the employer's program, enterprise or
business.” Wis. Stat. § 111.34
2. Federal authority.
a. Fair Housing Act, as amended (FHA or FHAA):
i.

It is unlawful to “otherwise make unavailable or deny, a dwelling to any
person because of race, color, religion, sex, familial status, or national
origin.” 42 U.S.C. § 3604(a).

ii.

The FHA authorizes aggrieved persons to bring civil actions seeking relief
with respect to discriminatory housing practices. 42 U.S.C. § 3613(a).

iii.

A cause of action under the FHA may arise under one of three theories: (1)
intentional discrimination, (2) actions that have a disparate impact, or (3) a
failure to reasonably accommodate persons with a handicap. 42 U.S.C. §
3604(f)(3). The FHA requires accommodation if such accommodation (1)
is reasonable, and (2) necessary, (3) to afford a handicapped person the
equal opportunity to use and enjoy a dwelling. 42 U.S.C. § 3604(f)(3)(B).

iv.

Claimants with physical, mental and developmental disabilities typically
look to the “handicap” provisions of the FHA, which specifically include
the duty of reasonable accommodation. That duty extends only “to rules,
policies, etc. that hurt handicapped people by reason of their handicap,
rather than that hurt them solely by virtue of what they have in common
with other people, such as a limited amount of money to spend on
housing.” Hemisphere Bldg. Co. v. Village of Richton Park, 171 F.3d 437,
440 (7th Cir.1999). “Whether a requested accommodation is reasonable is
highly fact-specific, and determined on a case-by-case basis by balancing
the cost to the defendant and the benefit to the plaintiff.” Dadian v.
Village of Willmette, 269 F.3d 831, 838 (7th Cir. 2001) (citations omitted).

v.

Where the accommodations sought are reasonable, necessary and will
afford disabled people equal opportunity to use and enjoy housing, the
circumstances may lead to FHA liability. Reliance upon state statutes or
even ordinances may be an insufficient basis for establishing
“unreasonable burden or hardship.” See, e.g., ORP v. Milwaukee, 300
F.3d 775 (7th Cir. 2002) (FHA and ADA violations for refusal to grant
variance requests to community living facility for six adults impaired by
traumatic brain injury or developmental disabilities or both; the City
denied the request for a variance pursuant to a municipal ordinance
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restricting such homes from operating within 2,500 feet of another
community living arrangement); Brisben v. Village of Brown Deer, 2003
WL 23845078 (E.D.Wis. 2003) (unpublished) (where the Village enforced
a restrictive covenant against Brisben in denying a hearing on their
application for a conditional use permit, and where the restrictive covenant
was intended to discourage families with children from moving into a
section of Brown Deer, court found the Village's action was unlawful in
violation of the FHA).
b. Americans with Disabilities Act.
i.

“The ADA was built on the Rehabilitation Act and the FHAA, but extends
the reach of those laws substantially. Invoking ‘the sweep of congressional
authority, including the power to enforce the fourteenth amendment and to
regulate commerce,’ the ADA was designed ‘to provide a clear and
comprehensive national mandate for the elimination of discrimination
against individuals with disabilities.’” Wisconsin Community Serv. v. City
of Milwaukee, 465 F.3d 737 (7th Cir. 2006) (citing 42 U.S.C. §
12101(b)(1), (b)(4)).

ii.

Title II of the ADA provides: “No qualified individual with a disability
shall, by reason of such disability, be excluded from participation or
denied the benefits of the services, programs or activities of a public
entity.” 42 U.S.C. § 12132.

iii.

Title II defines a “public entity” to include state and local governments, as
well as their agencies and instrumentalities (s. 12131(1)).

iv.

Municipal zoning qualifies as a public “program” or “service,” and the
enforcement of those rules is an "activity" of a local government.
Wisconsin Community Serv., 465 F.3d at 750.

v.

Similar reasonable accommodation requirements: Although the FHA’s
accommodation provision does contain an express necessity requirement,
the ADA version reads “necessary to avoid discrimination on the basis of
disability.” Id. at 751-752 (quoting 28 C.F.R. § 35.130(b)(7)). Dadian v.
Village of Wilmette, 269 F.3d 831 (7th Cir. 2001) (Homeowners who were
denied a permit to reconstruct their home with an attached front garage
under the local ordinance’s “hardship exception” were found to have
stated a claim under Title II. The court found that accommodations were
appropriate given the applicant’s osteoporosis and asthma made a rear
garage impractical.).

8. Query: Obligated to allow a handicapped school bus driver to park school bus at his
residence, in a residential district?
9. Recommendation: To avoid a challenge, provide reasonable accommodation.
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IV. Thou Shalt Not Have Discriminatory Customs or Practices
1. Section 1983. 18A McQuillin Mun. Corp. § 53:178.34 (3d ed.)
a. Custom or Policy. “Municipal liability under Section 1983 requires that the
municipality have a custom or policy which causes a deprivation of plaintiff's
rights.”
b. Actual responsibility limit. “Under § 1983, a municipality cannot be held liable
for the tortious conduct of an employee, unless the employee acts pursuant to a
municipality's “official policy.” The “official policy” requirement was intended
to distinguish acts of the municipality from acts of employees of the municipality,
and thereby make clear that municipal liability is limited to an action for which
the municipality is actually responsible.”
c. Formal or informal. “What is a municipal policy or custom may take a number of
forms. A municipal policy or custom may take the form of (1) a formal regulation
or policy statement; (2) an informal custom amounting to a widespread practice
that, although not authorized by written law or express municipal policy, is so
permanent and well settled as to constitute a custom or usage with the force of
law; (3) the decisions of employees with final policymaking authority; (4) the
ratification by final policymakers of the decisions-and the basis for them-of
subordinates to whom authority was delegated subject to these policymakers’
review and approval; or (5) the failure to adequately train or supervise
employees, so long as that failure results from “deliberate indifference” to the
injuries that may be caused.”
2. Case examples (arbitrary, discriminatory policies). “A county public defender office's
policy under which the public defender office’s resources were allocated to clients based
solely or principally on their performance on a polygraph test, with sharply curtailed
resources being allocated to those who failed test, constituted deliberate indifference to
the constitutional requirement of adequate representation and thus, violated
3. The Sixth Amendment rights of those defendants who failed test. Also, a county public
defender office's policy of assigning its least experienced attorneys to capital cases while
refusing to provide any training for those cases constituted deliberate indifference to the
capital defendants’ constitutional right to adequate representation.”
4. Case example (harassment). Faragher v. City of Boca Raton, 524 U.S. 775, 118 S. Ct.
2275, 141 L. Ed. 2d 662 (1998). “Under antidiscrimination provisions of Title VII,
employer is subject to vicarious liability to victimized employee for an actionable hostile
environment created by a supervisor with immediate or successively higher authority
over employee; when no tangible employment action is taken, employer may raise an
affirmative defense to liability or damages, subject to proof by preponderance of
evidence and comprising two necessary elements: (a) that employer exercised reasonable
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care to prevent and correct promptly any sexually harassing behavior, and (b) that
employee unreasonably failed to take advantage of any preventive or corrective
opportunities provided by employer or to avoid harm otherwise. Civil Rights Act of 1964,
§ 703(a)(1), 42 U.S.C.A. § 2000e-2(a)(1).”
5. Case example (land use). Thorp v. Town of Lebanon, 2000 WI 60, ¶¶ 37-44, 235 Wis. 2d
610, 633–38, 612 N.W.2d 59, 72–75
“The Thorps own approximately 255 acres in the Town of Lebanon, which is located in
Dodge County. The property is a mix of open land, woods, and wetlands, with some of the
land being within the floodplain. Before July 7, 1994, the Thorps' land was zoned to a
rural development classification… On July 7, 1994, the Town Board of Supervisors
approved a new rezoning map that extensively revised the zoning classification of most of
the Town land from a rural development classification to a general agricultural
classification. … The Thorps' land was one of the properties reclassified from rural
development to general agricultural. According to the Thorps, the change in zoning
substantially interfered with the use of their property and had a material adverse effect
on its value. …
The Equal Protection Clause ensures that people will not be discriminated
against with regard to “ ‘statutory classifications and other governmental activity.’
” Jackson v. Benson, 218 Wis.2d 835, 901, 578 N.W.2d 602 (1998) (quoting Harris v.
McRae, 448 U.S. 297, 322, 100 S.Ct. 2671, 65 L.Ed.2d 784 (1980)); U.S. Const. amend.
XIV, Wis. Const. art. I, § 1. See also Browndale v. Board of Adjustment, 60 Wis.2d 182,
203-04, 208 N.W.2d 121 (1973) (stating that in the context of zoning ordinances, equal
protection must be granted to those individuals who are similarly situated and who
cannot be reasonably distinguished).
Generally, two levels of judicial scrutiny are applied to equal protection
challenges.12 State ex 634 rel. Watts v. Combined Community Serv., 122 Wis.2d 65, 81 n.
8, 362 N.W.2d 104 (1985). The first level of scrutiny applies to statutes (or ordinances)
that involve “fundamental interests or rights, ... suspect classifications or ‘discrete and
insular minorities.’ ” Id. (quoting United States v. Carolene Prod. Co., 304 U.S. 144, 153
n. 4, 58 S.Ct. 778, 82 L.Ed. 1234 (1938)). If a statute or governmental activity applies to
one of the protected classes, a reviewing court applies a strict scrutiny test. In re Hezzie
R., 219 Wis.2d 848, 894, 580 N.W.2d 660 (1998). For a statute or ordinance to pass
constitutional muster under strict scrutiny, a governmental entity “must prove that the
classification is necessary to promote a 73 ‘ compelling governmental
interest’....” Id. (quoting State v. Post, 197 Wis.2d 279, 319, 541 N.W.2d 115
(1995)); State ex rel. Watts, 122 Wis.2d at 81 n. 8, 362 N.W.2d 104. Further, the
classification must be carefully tailored so that the statute or ordinance uses the least
drastic means to achieve the compelling state interest. See State ex rel. Watts, 122 Wis.2d
at 82, 362 N.W.2d 104.
Nowhere have the Thorps alleged that they belong to a suspect class such as a
racial minority. See Jackson, 218 Wis.2d at 901-02, 578 N.W.2d 602. Moreover, it has
been held that zoning does not involve fundamental rights. Kawaoka v. City of Arroyo
Grande, 17 F.3d 1227, 1239 (9th Cir.1994), cert. denied 513 U.S. 870, 115 S.Ct. 193,
130 L.Ed.2d 125 (1994). Because neither a suspect class nor a fundamental right is
implicated in this case, the strict scrutiny test does not apply to the ordinance at issue.
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The second level of scrutiny applies “[w]here a suspect class or fundamental
interest is not 635 involved....” State ex rel. Watts, 122 Wis.2d at 82 n. 8, 362 N.W.2d
104. This level of scrutiny involves a rational basis test, wherein classifications are
upheld “if they are in any way rationally related to the asserted purpose of the
legislation.” Id.; In re Hezzie R., 219 Wis.2d at 849, 580 N.W.2d 660 (quoting State v.
McManus, 152 Wis.2d 113, 131, 447 N.W.2d 654 (1989)). The statute (or ordinance)
must only meet a legitimate state interest. Id. We have also stated the test in terms of
whether a legislative enactment is “reasonable and practical” in light of the
government's objective in creating the legislation. In re Hezzie R., 219 Wis.2d at 895, 580
N.W.2d 660 (quoting McManus, 152 Wis.2d at 131, 447 N.W.2d 654).
Therefore, the Thorps' complaint must allege facts that the ordinance is not
rationally related to its purpose. We conclude that the Thorps have alleged sufficient
facts to state a claim for deprivation of equal protection.”

6. Query: Where will it all end with emotional support animals?
7. Recommendation. To avoid a challenge, do not inadvertently create or allow
discriminatory customs or practices.

V. Thou Shalt Preserve Discretion
1. Mandamus: Mandamus is an extraordinary legal remedy, available only to parties that
can show that the writ is based on a “clear, specific legal right which is free from
substantial doubt.” Collins v. American Family Mut. Ins. Co., 153 Wis. 2d 477, 483, 451
N.W.2d 429 (1990). A party seeking mandamus must also show that the duty sought to
be enforced is positive and plain; that substantial damage will result if the duty is not
performed; and that no other adequate remedy at law exists. Id. at 483-84.
2. Case example. Lake Bluff Housing Partners v. City of S. Milwaukee, 197 Wis. 2d 157,
182, 540 N.W.2d 189, 199 (1995) “From our examination of relevant law, it is clear
that Lake Bluff obtained no vested rights, because it never submitted an application for a
building permit conforming to the zoning and building code requirements in effect at the
time of the application. Our cases have consistently held that no rights vest in such an
instance. Lake Bluff did not possess the “clear, specific legal right which is free from
substantial doubt” that is required in an action for mandamus.” Collins v. American
Family Mut. Ins. Co., 153 Wis.2d 477, 483, 451 N.W.2d 429 (1990) (quoting Eisenberg
v. ILHR Dept., 59 Wis.2d 98, 101, 207 N.W.2d 874 (1973)).
3. Case example. Engelhardt v. City of New Berlin, 2019 WI 2, ¶¶ 2-4, 385 Wis. 2d 86, 89–
90, 921 N.W.2d 714, 716. Eight-year-old girl on field trip sponsored by the New Berlin
Park and Recreation Department drowned in a pool. The Supreme Court concluded that
governmental immunity did not apply, because of the “known danger” exception to the
discretionary immunity statute. In reaching this conclusion, the Supreme Court also
considered whether municipal governments are ever entitled to discretionary immunity,
and reasoned that they do, including the following analysis.
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“We begin our analysis with the text of Wis. Stat. § 893.80(4), the governmental
immunity statute. In relevant part, Wis. Stat. § 893.80(4) immunizes municipalities from
liability arising out of “acts done in the exercise of legislative, quasi-legislative, judicial
or quasi-judicial functions.” For over 40 years, this court has consistently interpreted
this particular statutory language to include any acts that involve the exercise of
discretion….
Despite decades of legislative silence with regard to this court's long-standing
interpretation of the governmental immunity statute, the Engelhardts invite this court to
reverse course on the past 40 years of Wisconsin jurisprudence interpreting the
governmental immunity statute. They urge the court to adopt an interpretation of the
statute that would have the effect of exposing municipalities to liability in a far greater
number of circumstances.
We decline the Engelhardts' invitation. …” Engelhardt v. City of New Berlin, 2019 WI 2,
¶¶ 20-24, 385 Wis. 2d 86, 95–96, 921 N.W.2d 714, 718–19
4. Query: Can the building inspector issue a permit to repair a building that violates the
50% rule, if the Code says the building inspector shall raze such buildings?
5. Recommendation. When your ordinance binds the municipality or its staff to do things
you will be held to that standard and will be liable if you fail. To avoid a challenge, use
words like “may” rather than “shall” when referring to a municipal role.

VI. Thou Shalt Provide for Due Process
1. Wisconsin authority. “Equality; inherent rights. All people are born equally free and
independent, and have certain inherent rights; among these are life, liberty and the
pursuit of happiness; to secure these rights, governments are instituted, deriving their
just powers from the consent of the governed.” Wis. Const. Art. I, § 1
2. Federal authority.
a. “No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a grand jury, except in cases arising in
the land or naval forces, or in the militia, when in actual service in time of war or
public danger; nor shall any person be subject for the same offense to be twice
put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use, without just
compensation.” U.S. Const. Amend. V.
b. “All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the state wherein they
reside. No state shall make or enforce any law which shall abridge the privileges
Page 9

or immunities of citizens of the United States; nor shall any state deprive any
person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.” U.S. Const.
Amend. XIV Section 1.
3. Exhaustion of Remedies. Exhaustion of state law remedies is required unless the plaintiff
can show that all state law remedies were either unavailable or inadequate. Williamson
County Regional Planning Commission v. Hamilton Bank, 474 U.S. 172 (1985). The
Williamson Court articulated a special ripeness doctrine for constitutional property rights
claims which precludes federal courts from adjudicating land use disputes until: (1) the
regulatory agency has had an opportunity to make a considered definitive decision, and
(2) the property owner exhausts available state remedies for compensation. The purpose
of requiring the plaintiff to exhaust all state law remedies is because the plaintiff would
be spared all the harm alleged in the constitutional action if the state law remedies would
resolve the issue. Gamble v. Eau Claire County, 5 F.3d 285, 288 (7th Cir. 1993).
4. Procedural Due Process: Notice and Opportunity to be Heard. The essential
requirements of “due process” are notice and an opportunity to be heard. Cleveland
Board of Education v. Loudermill, 470 U.S. 532, 545-548 (1985). In any case involving
a procedural due process claim, the first question for consideration is whether the plaintiff
has been “deprived” of a constitutionally-protected liberty or property interest. The
plaintiff must establish the existence of such an interest. In order to have a “property
interest” in a benefit, an individual must have “a legitimate claim of entitlement to it,” not
merely a “unilateral expectation of it.” Board of Regents v. Roth, 408 U.S. 564, 577
(1972). Once the existence of a property interest has been established, the plaintiff must
show that he or she has been “deprived” of it. Not every action that affects a property
interest constitutes a deprivation of that interest. College Savings Bank v. Florida Prepaid
Postsecondary Education Expense Board, 527 U.S. 666, 674 (1999). Once it is
determined that the Due Process Clause is implicated by a specific deprivation of liberty
or property, the relevant question becomes “what process is due” under the particular
circumstances. Morrissey v. Brewer, 408 U.S. 471, 481 (1972). The standard for
determining what process is due in a given situation is rather flexible, since the due
process inquiry eschews reliance on rigid mandates in favor of an approach which
accounts for the factual circumstances of the particular situation at issue. In
circumstances in which a deprivation is occasioned by an unauthorized, random act of a
state official, and not through the use of an established state procedure, the Due Process
Clause is satisfied by the availability of an adequate post deprivation remedy. Hudson v.
Palmer, 468 U.S. 517, 533 (1984).
5. Substantive Due Process: There are two types of substantive due process violations. The
first occurs when the state actor’s conduct is such that it “shocks the conscience.” Rochin
v. California, 342 U.S. 165, 172-73 (1952). The second occurs when the state actor
violates an identified liberty or property interest protected by the Due Process Clause. See
Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
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6.

Case example.
“Werner v. City of Green Bay, United States Court of Appeals, Seventh Circuit, July 30,
2018 743 Fed.Appx. On several occasions from 2009 to 2012, Werner sought permission
to live at a particular halfway house within the restricted area. Each time the Sex
Offender Residence Board, after a hearing, denied Werner’s request. These denials
affected Werner most significantly beginning in March 2010, when his inability to find
appropriate housing resulted in his being detained in the Brown County Jail for more
than a year beyond his scheduled release date. During that period, Werner was let out of
jail for four hours each weekday to look for housing and employment, yet not until July
2011 did Werner finally secure housing in Bellevue, a village just outside of Green Bay.
In 2012 Green Bay replaced its ordinance with a similar one that categorically exempts
halfway houses from the residency restrictions. Green Bay Mun. Code § 27.622. Werner
later moved to the halfway house in Green Bay, where he lived until his most recent
parole revocation in January 2013.
Werner alleges in this suit under 42 U.S.C. § 1983 that the application of these
ordinances to him violates both the ex post facto clause of the Constitution and his right
to procedural due process. A magistrate judge, presiding by consent, entered summary
judgment for the City. The judge ruled that although the ordinances applied
“retroactively to his convictions,” that did not pose an ex post facto problem because the
effects of the ordinance were not punitive. See Smith v. Doe, 538 U.S. 84, 92-106, 123
S.Ct. 1140, 155 L.Ed.2d 164 (2003). The judge also rejected Werner’s due-process claim,
reasoning that he was not entitled to due process regarding the enactment of the
ordinances, see Conn. Dep’t of Pub. Safety v. Doe, 538 U.S. 1, 7-8, 123 S.Ct. 1160, 155
L.Ed.2d 98 (2003), and Werner’s hearings before the Sex Offender Residence Board
comported with the basic requirements of due process, i.e., notice and an opportunity to
be heard, see Goss v. Lopez, 419 U.S. 565, 579, 95 S.Ct. 729, 42 L.Ed.2d 725 (1975).
On appeal Werner maintains that the ordinances are impermissible ex post facto laws
and violate his right to procedural due process. But we recently rejected nearly identical
arguments in Vasquez v. Foxx, No. 17-1061, 895 F.3d 515, 2018 WL 3372403 (7th Cir.
July 11, 2018). In Vasquez we considered a challenge to an Illinois statute that made it a
felony for a sex offender to live within 500 feet of a day-care home. Id. at 517–18, at 1.
After noting that “a statute is not an impermissible ex post facto law unless it is both
retroactive and penal,” id. at 520–21, at 3 (citing United States v. Leach, 639 F.3d 769,
773 (7th Cir. 2011) ), we explained that the Illinois statute raised no ex post facto
concerns because it had no retroactive effect at all; it applied “only to conduct occurring
after its enactment—i.e., knowingly maintaining a residence within 500 feet of a child
day-care home or group day-care home,” id. After considering the factors in Smith, we
added that the statute was not punitive. Id. at 520–23, at 3-5. And responding to the
plaintiffs’ procedural due-process argument that the statute was enforced against them
without a hearing to assess whether they actually posed a threat to children, we
concluded that no hearing was required because the statute applied to “all child sex
offenders regardless of their individual risk of recidivism.” Id. at 524, at 6.
Werner’s challenges to the Green Bay ordinances fail for the same reasons. That
the City of Green Bay enacted the ordinances after Werner’s convictions does not pose
an ex post facto problem because the ordinances have no retroactive effect. See id. at
520–51, at 3. Moreover, the penalty for violating the ordinance—a $500 fine—is minor
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compared to the possible three-year prison sentence faced by the plaintiffs in Vasquez,
underscoring that the Green Bay ordinances were not punitive. Id. at 520–23, at 3-5.
Likewise, Werner is wrong when he asserts that the Board’s denial of his
requests “to reside at one specific residence ... requires a finding of [the] denial of due
process.” Werner is not entitled to any “hearing for an individualized risk assessment.”
See id. at 524, at 6; see also Conn. Dep’t of Pub. Safety, 538 U.S. at 4, 123 S.Ct. 1160.
Yet here the Sex Offender Residence Board gave Werner several such hearings, and
eventually the City changed its residency restrictions to categorically exempt the halfway
house where Werner wanted to live. Moreover, Werner does not articulate any coherent
argument for why he thinks the Board’s procedures were inadequate.”

7. Query: Does an appeal process always, ever, or never place the burden of proof onto the
appellant? For example, if we establish aesthetic regulation of small cell
telecommunications providers, and give the providers an avenue of appeal to show that
our regulations violate State or federal laws, is the burden of proof on them to convince
us that we’ve overreached? Are there any situations where due process would require
that the burden shifts to us?
8. Recommendation. To avoid a challenge, establish an appeal process.

VI. Thou Shalt Remain Content Neutral
1. Wisconsin authority. “Every person may freely speak, write and publish his sentiments
on all subjects, being responsible for the abuse of that right, and no laws shall be passed
to restrain or abridge the liberty of speech or of the press. In all criminal prosecutions or
indictments for libel, the truth may be given in evidence, and if it shall appear to the jury
that the matter charged as libelous be true, and was published with good motives and for
justifiable ends, the party shall be acquitted; and the jury shall have the right to
determine the law and the fact.” Wis. Const. Art. I, § 3
2. Federal authority. “Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble, and to petition the Government
for a redress of grievances.” U.S. Const. Amend. I
3. Sign regulations, parade regulations, public assembly, private use of facilities, all should
be regulated based on the physical impacts, not upon who is doing it or what they are
saying.
4. Content-based regulation of speech is strictly construed.
a. Case Example: Reed v. Town of Gilbert, Ariz., 135 S. Ct. 2218, 2222, 192 L. Ed.
2d 236 (2015).
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“Because content-based laws target speech based on its communicative content, they are
presumptively unconstitutional and may be justified only if the government proves that
they are narrowly tailored to serve compelling state interests. Speech regulation is
content based if a law applies to particular speech because of the topic discussed or the
idea or message expressed. And courts are required to consider whether a regulation of
speech “on its face” draws distinctions based on the message a speaker conveys.
Whether laws define regulated speech by particular subject matter or by its function or
purpose, they are subject to strict scrutiny. The same is true for laws that, though facially
content neutral, cannot be ‘justified without reference to the content of the regulated
speech,’ or were adopted by the government ‘because of disagreement with the message’
conveyed.”

2. Content neutral regulation can be acceptable. Reasonable time, place and manner
regulations are acceptable.
a. Case Example: City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 47, 106
S.Ct. 925, 89 L.Ed.2d 29 (1986).
“[C]ontent-neutral’ time, place, and manner regulations are acceptable so long as they
are designed to serve a substantial governmental interest and do not unreasonably limit
alternative avenues of communication.”

b. Example Case: Police Dep’t of City of Chicago v. Mosley, 408 U.S. 92, 95, 92 S.Ct.
2286, 33 L.Ed.2d 212 (1972).
“The District’s regulation of the public’s use of city lampposts as convenient places to post
signs is a content-neutral time, place, and manner restriction that is sufficiently tailored to a
significant governmental interest in avoiding clutter to comport with the First Amendment.
As the district court held, ‘the District’s lampposts are a textbook example of a limited or
designated public forum.’ The District might have chosen not to make its lampposts
available as a place for the people to put up their signs. But once it allows members of the
public to post signs on its lampposts, the government lacks the ‘power to restrict expression
because of its message, its ideas, its subject matter, or its content.”

3. Regulating the secondary effects of protected speech activities is permissible. This arises
most often in the regulation of adult entertainment.
a. Example Case: City of Erie v. Pap’s A.M., 529 U.S. at 292, 120 S.Ct. 1382
(plurality opinion).
“Local governments are usually smart enough to invoke ‘secondary effects’ in their
regulation of adult businesses. Reciting the magic words doesn’t end the inquiry, of course;
whether the adverse secondary effects invoked by the municipality have a basis in reality
and are likely to be reduced by the challenged regulation are important inquiries in the
intermediate-scrutiny analysis. But when a challenged regulation has been justified with
some secondary-effects explanation, the potential or actual invalidity of those explanations
doesn’t trigger strict scrutiny. As long as ‘one purpose of the ordinance is to combat harmful
secondary effects,’ the ordinance is regarded as content neutral (despite the legal fiction)
and thus intermediate scrutiny applies.”
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5. Query: Can we expect to see the SCOTUS, with its current composition, walk back some
of the reach of Reed v. Town of Gilbert?
6. Recommendation. To avoid challenges, remain content neutral in your regulations.

VII. Thou Shalt Not Take Too Much
1. Wisconsin authority. “Private property for public use. The property of no person shall
be taken for public use without just compensation therefor.” Wis. Const. Art. I, § 13.
2. Federal authority. “No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a grand jury, except in cases
arising in the land or naval forces, or in the militia, when in actual service in time of war
or public danger; nor shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without due process of law;
nor shall private property be taken for public use, without just compensation.” U.S.
Const. Amend. V
3. Regulation of land uses must preserve reasonable options. Do not regulate in a way that
removes all reasonable ability to use the property.
4. Just compensation dispute. Where there has been a “taking” but the entity with
condemnation power does not pay “just compensation,” the property owner may seek
inverse condemnation under Wis. Stat. § 32.10.
5. Methods. A governmental taking occurs in one of three ways: (1) through a permanent
physical occupation, (2) a physical invasion short of an occupation, or (3) a regulation
that restricts the use of property.
6. Plaintiff challenge. For a challenge to a municipal regulation of land, plaintiffs must
demonstrate that the regulation or government action denied them of all or substantially
all practical use of the property. Zealy v. City of Waukesha, 201 Wis. 2d 365, 548
N.W.2d 528 (1996) (emphasis added).
7. Property damage exception. Both “takings” clauses under the Unites States and
Wisconsin Constitution compensate for takings but not for property damage. Menick v.
City of Menasha, 200 Wis. 2d 737, 743, 547 N.W.2d 778 (Ct. App. 1996). Mere
consequential damage to property resulting from government action is not a taking
especially where the property has not been appropriated to the public use. Wisconsin
Power & Light Co. v. Columbia County, 3 Wis. 2d 1, 6, 87 N.W.2d 279 (1958).
8. Case example. Murr v. Wisconsin, 137 S. Ct. 1933, 198 L. Ed. 2d 497 (2017).
Background: Owners of two contiguous parcels located along scenic river brought action
against State and county, alleging that ordinance preventing them from separately using
Page 14

or selling parcels resulted in uncompensated taking. The Circuit Court, St. Croix County,
Scott R. Needham, J., granted summary judgment to State and county, and owners
appealed. The Wisconsin Court of Appeals affirmed, 359 Wis.2d 675, 859 N.W.2d 628,
and certiorari was granted. Holdings: The Supreme Court, Justice Kennedy, held that: (1)
merger provision in local minimum lot size regulation applicable to property along river
was legitimate exercise of government power; (2) parcels were required to be evaluated
as a single parcel in determining whether the regulations effected a regulatory taking; and
(3) regulations did not effect a compensable regulatory taking.
9. Query: What about trees? Is it a “taking” to require that trees (diseased, or dead, e.g.) be
removed? Or is it a taking to prohibit cutting of trees on private property?
10. Recommendation. To avoid challenges, do not regulate in a way that causes a
permanent physical occupation, a physical invasion short of an occupation, or a
regulation that unreasonably restricts the use of property.

VIII. Thou Shalt Provide for a Good Record
1. Certiorari Standard of Review: The court's review is limited to: (1) whether the
municipality kept within its jurisdiction; (2) whether it proceeded on a correct theory of
law; (3) whether its action was arbitrary, oppressive, or unreasonable and represented its
will and not its judgment; and (4) whether the evidence was such that it might reasonably
make the order or determination in question. Id. at 119–20, 388 N.W.2d 593; Snyder v.
Waukesha Cnty. Zoning Bd. of Adjustment, 74 Wis.2d 468, 475, 247 N.W.2d 98 (1976).
State ex rel. Ruthenberg v. Annuity & Pension Bd., 89 Wis.2d 463, 474, 278 N.W.2d 835
(1979). Ottman v. Town of Primrose, 2011 WI 18, ¶¶ 34-36, 332 Wis. 2d 3, 22–23, 796
N.W.2d 411, 420–21
2. Given that standard, need a good record. When ordinances, policies and procedures are
established, be sure that the process allows for the creation of a good record.
3. Case example. Arndorfer v. Sauk Cty. Bd. of Adjustment, 162 Wis. 2d 246, 258–59, 469
N.W.2d 831, 835–36 (1991). “We cannot conclude from the record that the Arndorfers
would suffer unnecessary hardship if the variance is not granted. The record provides no
basis for concluding that the soil problems that have caused the Arndorfers’ hardship are
unique to their land. Because the Arndorfers have not met their burden of establishing
uniqueness, this court is not in a position to order the Board to grant their variance.
We are reluctant, however, to affirm the Board’s action by substituting our own reason
for denying the variance where the Board has denied the variance request by citing
reasons that are unsupported by the record.”
4. Query: What is the best way to create a good record under the new conditional use laws?
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5. Recommendation. To avoid a challenge, make specific findings and conclusions in land
use decisions.

IX. Thou Shalt Not Take People in Vain
1. Negligent or intentional misrepresentation: “All misrepresentation claims share the
following required elements: (1) the defendant must have made a representation of fact to
the plaintiff; (2) the representation of fact must be false; and (3) the plaintiff must have
believed and relied on the misrepresentation to his detriment or damage.” Ollerman v.
O'Rourke Co., Inc., 94 Wis.2d 17, 24-25, 288 N.W.2d 95 (1980). Intentional
misrepresentation “carries the following additional elements: (4) the defendant must have
made the misrepresentation with knowledge that it was false or recklessly without caring
whether it was true or false; and (5) the defendant must have made the misrepresentation
with intent to deceive and to induce the plaintiff to act on it to his detriment or damage.”
Id.
2. Breach of contract: In evaluating a breach of contract claim, a court must determine
whether a valid contract exists, whether a party has violated its terms, and whether any
such violation is material such that it has resulted in damages. See Management
Computer Servs., Inc. v. Hawkins, Ash, Baptie & Co., 206 Wis.2d 158, 178-83, 557
N.W.2d 67 (1996).
3. Breach of implied duty of good faith: The implied duty of good faith is attendant to
every contract. Metropolitan Ventures, LLC v. GEA Associates, 2006 WI 71, ¶ 35, 291
Wis.2d 393, 717 N.W.2d 58 (“[p]arties to a contract have a duty of good faith to each
other”). A breach of the implied duty of good faith requires intentional or purposeful
conduct by one party to the contract which prevents the other party from carrying out its
part of the agreement, or the commission of some arbitrary or unreasonable conduct that
has the effect of destroying or injuring the right of the other party to receive the fruits of
the contract. Id.
4. Tortious interference with contract: A party must establish: (1) it had a contract or
prospective contractual relationship with the third party; (2) the defendant improperly
interfered with that relationship; (3) the interference was intentional; (4) a causal
connection exists between the interference and the damages; and (5) the defendant was
not justified or privileged to interfere. Importantly, the plaintiff bears the burden of
proving each of these five elements. Cudd v. Crownhart, 122 Wis.2d 656, 661 (App.
1985).
5. Promissory estoppel: A plaintiff must establish: (1) the promise by the defendant is one
that the defendant should reasonably expect to induce action or forbearance of a definite
and substantial character on the part of the plaintiff, (2) the promise induced such action
or forbearance, and (3) injustice can be avoided only by enforcement of the promise. See
McLellan v. Charly, 313 Wis.2d 623, 758 N.W.2d 94 (Ct. App. 2008). As an initial
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requirement, a plaintiff must establish that an actual promise was made by the defendant.
Id. at 650.
6. Slander of title: Section § 706.13, Wis. Stat., provides in part that “any person who
submits for filing, entering in the judgment and lien docket or recording, any lien, claim
of lien ... any other instrument relating to a security interest in or the title to real or
personal property, and who knows or should have known that the contents or any part of
the contents of the instrument are false, a sham or frivolous, is liable in tort to any person
interested in the property whose title is thereby impaired, for punitive damages of $1,000
plus any actual damages caused by the filing, entering or recording.”
7.

Case example. Marris v. City of Cedarburg, 176 Wis. 2d 14, 26–28, 498 N.W.2d 842,
847–48 (1993). “Nevertheless, a board member's opinions on land use and preferences regarding land
development should not necessarily disqualify the member from hearing a zoning matter. Since they are
purposefully selected from the local area and reflect community values and preferences regarding land use,
zoning board members will be familiar with local conditions and the people of the community and can be
expected to have opinions about local zoning issues.
The zoning decision in this case requires that the Board examine a specific piece of land and the
activities of a particular property owner. It must engage in fact-finding and then make a decision based on
the application of those facts to the ordinance. In this case, where established criteria direct the Board's
fact-finding and decision-making, Marris should expect that a decision will be made on the basis of the
facts and the law. If a Board member prejudges the facts or the application of the law, then Marris’ right to
an impartial decision-maker is violated.
Determining whether a board member has prejudged a matter requires an examination of the
facts of the individual case. In this case we look to the statements made by chairperson Kuerschner. A clear
statement “suggesting that a decision has already been reached, or prejudged, should suffice to invalidate
a decision.” Marris asserts that the chairperson of the Board prejudged her case before the December
public hearing and before the Board reached a final decision. Accordingly, she contends that she did not
have a fair and impartial hearing. To support her position Marris points to three comments made by the
chairperson. First, the chairperson referred to Marris’ legal position as a “loophole” in need of “closing.”
Marris claims that this reference indicates the chairperson's intention to terminate her legal
nonconforming use status rather than to apply the ordinance objectively and impartially to the facts of her
case. Second, the chairperson suggested to Board members and the assistant city attorney that they should
try to “get her [Marris] on the Leona Helmsley rule.” Marris argues that this suggestion illustrates the
chairperson's personal bias against Marris and her claim. Third, the chairperson questioned how the
Board, in analyzing expenditures, could know whether Marris “bought a door for that building or for
another building she built.” Marris asserts that this question indicates that the chairperson had prejudged
her credibility. Marris asserts that because the totality of the comments indicate prejudgment, the
chairperson's refusal to recuse himself denied her a fair hearing.”

8. Query: How do you avoid interference with contract claims if you adopt a resolution of
necessity under Chapter 32 at a time when the property owner had a signed purchase
agreement which did not close due to the taking, and the municipality then abandons the
taking?
9. Recommendation. To avoid claims, maintain a professional decorum. If a public
official breaches this obligation, try to rehabilitate the official if possible. If not possible,
speak with the official privately about recusal. That’s all you can do.
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X. Thou Shalt Allow Free Exercise but Not Establish Religion
1. Wisconsin authority. “Freedom of worship; liberty of conscience; state religion; public
funds. The right of every person to worship Almighty God according to the dictates of
conscience shall never be infringed; nor shall any person be compelled to attend, erect or
support any place of worship, or to maintain any ministry, without consent; nor shall any
control of, or interference with, the rights of conscience be permitted, or any preference
be given by law to any religious establishments or modes of worship; nor shall any
money be drawn from the treasury for the benefit of religious societies, or religious or
theological seminaries.” Wis. Const. Art. I, § 18.
2. Federal authority. “Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble, and to petition the government
for a redress of grievances.” U.S. Const. Amend. I
3. Monuments on Public Property. Permanent monuments erected on public property
“typically” constitute government speech, even when the monument is created and
donated by a private entity. “In sum, we hold that the City's decision to accept certain
privately donated monuments while rejecting respondent's is best viewed as a form of
government speech.” Pleasant Grove City, Utah v. Summum, 555 U.S. 460, 481, 129 S.
Ct. 1125, 1138, 172 L. Ed. 2d 853 (2009). The Court reasoned that monuments on public
property “are meant to convey and have the effect of conveying a government message.”
Id. at 472, 129 S.Ct. 1125. The Court thus concluded that the Free Speech Clause did not
apply to the city’s decision to reject a particular monument from display in a public park.
Id. at 481, 129 S.Ct. 1125.
4. Reasonable person vs “endorsement:” “Religious expression cannot violate the
Establishment Clause where it (1) is purely private and (2) occurs in a traditional or
designated public forum, publicly announced and open to all on equal terms. Those
conditions are satisfied here, and therefore the State may not bar respondents’ cross from
Capitol Square.” Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 770,
115 S. Ct. 2440, 2450, 132 L. Ed. 2d 650 (1995) “Thus, ‘we do not ask whether there is
any person who could find an endorsement of religion, whether some people may be
offended by the display, or whether some reasonable person might think [the State]
endorses religion.’ ” Id. at 780, 115 S.Ct. 2440 (quoting Ams. United for Separation of
Church & State v. Grand Rapids, 980 F.2d 1538, 1544 (6th Cir.1992) (en banc)). Rather,
we ask whether an objective, reasonable observer, “aware of the history and context of
the community and forum in which the religious display appears,” would fairly
understand the display to be a government endorsement of religion. Id.; see also Santa Fe
Indep. Sch. Dist., 530 U.S. at 308, 120 S.Ct. 2266; County of Allegheny, 492 U.S. at 595,
109 S.Ct. 3086. This standard presupposes a person of ordinary understanding and
sensibility, familiar with the circumstances surrounding the display. Santa Fe, 530 U.S. at
308, 120 S.Ct. 2266; Books, 235 F.3d at 306. “Every government practice must be judged
in its unique circumstances to determine whether it constitutes an endorsement or
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disapproval of religion.” American Jewish Cong., 827 F.2d at 127 (quoting Lynch, 465
U.S. at 694, 104 S.Ct. 1355 (O'Connor, J., concurring)). Books v. Elkhart Cty., Ind., 401
F.3d 857, 867 (7th Cir. 2005)
5. Case example (establishment):
Mayle v. United States, 891 F.3d 680 (7th Cir. 2018), cert. denied, 139 S. Ct. 823, 202 L.
Ed. 2d 578 (2019): “Background: Plaintiff, an adherent of what he called non-theistic
Satanism, brought action against the United States and officials from the United States
Mint, Department of the Treasury, and Bureau of Engraving and Printing, to enjoin the
printing of the national motto, “In God We Trust,” on United States currency, which he
claimed violated his rights under the First Amendment’s Free Speech, Free Exercise, and
Establishment clauses as well as the Equal Protection component of the Fifth
Amendment, and placed an undue burden on his exercise of religion in violation of the
Religious Freedom Restoration Act (RFRA). The United States District Court for the
Northern District of Illinois, No. 17 C 3417, Amy J. St. Eve, J., 2017 WL 4340110,
granted defendants' motion to dismiss. Plaintiff appealed.
Holdings: The Court of Appeals, Wood, Chief Judge, held that:
1. the national motto's inclusion on currency was not impermissible endorsement of
a religious view in violation of the Establishment Clause;
2. the national motto's inclusion on currency did not coerce plaintiff into
advertising, supporting, or participating in Christianity, as would have violated
Establishment Clause;
3. inclusion of national motto on currency did not violate the Establishment Clause
under the Lemon v. Kurtzman test;
4. inclusion of national motto on currency did not violate plaintiff's free speech
rights;
5. inclusion of national motto on currency did not violate plaintiff's rights under the
First Amendment's Free Exercise Clause;
6. inclusion of national motto on currency did not place an undue burden on
plaintiff's exercise of his religion, and thus did not violate RFRA; and
7. inclusion of national motto on currency did not violate the Equal Protection
component of the Fifth Amendment.”

6. Case example (free exercise):
Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 198 L. Ed. 2d 551
(2017). “Background: Church, which operated religious preschool and daycare
program, brought action asserting free exercise claims against Director of Missouri
Department of Natural Resources, seeking declaratory and injunctive relief, and
challenging denial of church's application for competitively-awarded grant for purchase
of rubber playground surfaces, which denial was based on Department's policy of
denying grants to religiously affiliated applicants. The United States District Court for
the Western District of Missouri, Nanette K. Laughrey, J., 976 F.Supp.2d 1137, dismissed
action. Church appealed. The United States Court of Appeals for the Eighth Circuit,
Loken, Circuit Judge, 788 F.3d 779, affirmed. Certiorari was granted.
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Holdings: The Supreme Court, Chief Justice Roberts, held that: (1) church's challenge
was subject to the strictest scrutiny, and (2) denial of church's application for grant to
purchase rubber playground surfaces was denial of church's free exercise rights.”

7. Query: Does the lawyer for a Satanist make arguments as the devil’s advocate?
8. Recommendation. To avoid a challenge, do not regulate religious institutions
differently than other users that have a similar impact (free exercise and RLUIPA issues);
and do not act in such a way that a person of ordinary understanding and sensibility,
familiar with the circumstances, would find to be endorsement of religion (establishment
issue).
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City of Oshkosh

2019 Municipal Attorneys
Institute –
Rethinking Special Assessments
June 13, 2019

Special Assessments

City of Oshkosh

Current Policy
• Charges levied against property to defray
costs of public work improvements which
benefit such property
• Any property may be assessed
• E.g.‐ Gov. and Non‐Profits
• Reduces debt constraint on the General Fund
• Municipality uses a reasonable formula to
allocate actual benefits
• Authorized by WI. Statues

Current Policy

City of Oshkosh

Current Policy (continued)
•City Special Assess Street and Utility
Improvements
•Define Life of Improvement
•Streets; economic life of 3 ‐ 25 years
depending on improvement
•Charged to All Property Types
•Charged at different rates based on use
•Residential ‐ 2/3
•Other (Non‐Residential) – 3/4
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Current Policy (continued)

City of Oshkosh

Current Policy (continued)
Invoiced with Tax Bills
• Option to extend payment to 5, 10, or 15 years depending
on the aggregate amount of special assessments
• Interest charged at 6% per annum
Hardships
• Only reference to hardships is in Sec. 25‐90 of code
• Option to defer payment, resolution by council
• Typically used for undeveloped properties
• Currently have 29 properties with deferred special
assessments

Life of Improvements

City of Oshkosh

Life of Improvements
Established by City Code (Section 25‐11)
Sealcoats – 3 Years
Cold‐mixed Asphalt – 5 Years
Hot‐mixed Asphalt – 12 Years
Concrete Pavement – 25 Years

Special Assessment Rate

City of Oshkosh

Special Assessment Rate
• Calculation of Assessment Rate
• Maximum Widths/Thickness Assessed

R‐1/R‐2

R‐3/R‐4/R‐5

%
Max Width
Max
• City Assumes
Cost
of Intersections

Other

%

Max
Width

Max
Thick

%

Max
Width

Thick

Max
Thick

Grade & Gravel

100

32’

‐

100

36’

‐

100

48’

‐

Asphalt

66 2/3

32’

1’’

66 2/3

36’

1’’

75

48’

1’’

Asphalt w/
Curb

66 2/3

32’

3’’

66 2/3

36’

3’’

75

48’

5’’

Concrete

66 2/3

32’

7’’

66 2/3

36’

7’’

75

48’

8’’
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Assessed Costs vs. Actual Costs

City of Oshkosh

Assessed Costs vs. Actual Costs
• Policy states City covers 1/3 or 1/4 of costs
associated with street construction
• Due to deductions, credits, or limits, actual City
share is higher
• 2012 Streets CIP
• Special Assessed Amount
$2,548,880
• City Costs
$4,120,600 (61%)

Examples of Credits/Limits

City of Oshkosh

Example of Credits/Units
•Corner Lot Credits
•Double Frontage Credits
•Additional Depth/Width
•Intersections
•Use of Prior Year Rates
•Cap on Increase Over Prior Year Rates
•Churches/Schools at Residential Rate

Repayment Issues

City of Oshkosh

Repayment Issues
1. Combination of Individual Special
Assessments
2. Interest Rate (6%)
3. Length of Repayment
4. Insolvent funds (negative cash)
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Interest Rates
Interest Rates
•Historical Rates
•Prior to 9/26/1999 – 10%
•From 9/26/1999 through 6/14/2009 ‐ 8%
•Since 6/14/2009 – 6%

City of Oshkosh

•Current Rate
•Payment plans currently accrue interest at
6% annually

City of Oshkosh

Interest Rates
•Considerations
•City is not a lending institution
•Cost of Borrowed Money
•Common ‘Rule of Thumb’ – Borrowing
Rate Plus 2%
•Impact of Additional Borrowing on the
City’s Debt Capacity
•Difficulty to administer floating interest
rates

Length of Payment Options

City of Oshkosh

Length of Payment Options
•Assessment Totals < $500 – Paid in Full
•Assessment Totals > $500 to $999– 5 or 10
Years
•Assessment Totals > $1,000 – 15 Years
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Assessments
James P. Walsh | Appleton City Attorney | League of Wisconsin Municipalities

Special Assessments


Sec. 66.0701, Wis. Stats.

Appleton East / John Street Project


Appleton used “front foot” assessments by Appleton East



Total Cost of Project: $2.8 Million



Number of Properties: 82



Average Residential Assessment Amount: $3,200



Heavy push back
– Signs in yards, media coverage

1

5/31/2019

Public Relations


Considerations
– Fixed incomes
– Fairness: Everyone pays the same
– Line in the Sand … Phasing out the assessments. They ‘paid for streets already’.

Changed to a Wheel Tax


Authorized by Sec. 341.35, Wis. Stats. for “Transportation related
purposes”
– Appleton was more specific: Per Council action, all proceeds of the wheel tax are
restricted for road reconstruction expenditures only.



Wis. Admin. Code Sec. Trans 126



City letter pursuant to statute



City ordinance

After the Wheel Tax …


A number of people registered in the wrong community



Corrections came in throughout the first year



It took the whole first year to figure things out



How to correct
– Fill out a form provided by WisDOT
– Appleton processes a half‐dozen refunds throughout the year
– We require proof of address
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Amount Collected


Administration is done by the State; the City is paid monthly



Pretty consistent in amounts of payments; relatively easy to forecast
for budget purposes



Total Collected:
– 2015: $1,275,330.50
– 2016: $1,346,402.50
– 2017: $1,350,292.74
– 2018: $1,270,332.05

Cannot Compare


This was designed to replace what we collected in special assessments



Taxpayers always paid a portion before, this is a fund to help replace
the portion paid for by special assessments

What Changed?
Before …


Citizens came to the design hearings
to say their street ‘isn’t that bad’

Now ...


Citizens say, ‘I pay wheel tax, why do I
have potholes?’
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TARF: An Alternative to Special Assessments
Jim Godlewski
City Attorney
City of Neenah

2019 Municipal Attorneys Institute
Page 1
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As costs for public improvements increase…..
 Resistance to special assessments grow as individual assessments shock:

SCREAMING HEADLINES:





'Doomed Dozen' wins relief but continues fight against Grand Chute's special assessments
HOMEOWNERS STUNNED BY $42,600 SPECIAL ASSESSMENT
Grand Chute businessman faces whopping $286,577 bill for work on Elsner Road
Homeowners may be forced to sell because of massive special assessment

… Search for Alternatives: eg. Wheel Tax as implemented by Appleton & others
Neenah’s Choice: TARF or Tax Assessment Replacement Fee: Part of Utility Bill.
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 Cost of Public Improvements in street repairs and improvements increasing rapidly

Neenah Street Reconstruction costs in 2014: $1.3 Million

Street Reconstruction costs in 2019: $2 Million, more than a 50% increase

As Costs continue to grow, special assessments will increase
 Alternate financing tools are perceived essential in light of excessive costs to taxpayers
√
Growth in Special Assessments costs result in taxpayer resentment
√
Failure of system to spread costs among all benefited also creates tension



TARF accomplishes wo objectives:
√
√

Reduces costs to individual property owners
Spreads costs to additional beneficiaries
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Presentation Outline: a Google Maps Edition
• Traditional maps provided not only a specific view of route & destination
▫ Like Google Maps.

• They also provide a broader context that sometimes reveal a better route
▫ Google Maps does not provide the broader context, looking instead at details
▫ This presentation, because the TARF approach is so new, cannot give that broader
context without more experience

• The remainder of my presentation will:
▫ Provide brief description of how TARF works;
▫ Explore the advantages of TARF
▫ Summarizes disadvantages of the different funding mechanisms
Page 4
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First, the fundamentals: How TARF works
• The Common Council, under its power to protect the welfare of the public,
established a “Transportation Utility”
• Using ITE recognized traffic generation factors, Neenah’s TARF ordinance
apportions pavement repair and rehabilitation based on the a parcel’s
impervious surface area
Theory: larger developed area translates to increased traffic benefiting the rate
payer; use of City streets, kept in good shape, attracts more traffic…
Charge based on Impervious Area Unit (residential average impervious area)

• IMPORTANT: ordinance provides appeal and exemption process, provides
fairness to property owners with unique circumstances.
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How TARF Works, continued.
• Council sets TARF revenue during budget process
Initially, goal to replace special assessment for
resurfacing &/or reconstruction of pavement
Historically, special assessments raised $400,000

• TARF fee for 2019 was set at $23 per Impervious
Area Unit (IAU) of the property assessed, with
exemptions for vacant property
• First TARF billing occurred in late March
TARF fee billed quarterly: residential charge $5.75 /
quarter
TARF charge to large properties capped at 87 IAU or
roughly $500 a quarter
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This past winter was particularly rough on road
surfaces and they in turn were rough on auto
alignments!
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TARF: a Summary & Limitations
• The TARF charge proceeds from the theory that good quality roads
benefit all and costs should be borne in proportion to a property’s
traffic generation characteristics.
• Neenah TARF only applies to pavement reconstruction; resurfacing and
replacement.
▫ Other large public infrastructure projects, as well as installation of new
streets, cannot access TARF funds.
▫ However, the TARF approach may provide a mechanism for addressing
infrastructure crises such as lead water laterals
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TARF Advantages
• Allows for broader participation in the funding of road repairs.
√Those that generate traffic are more responsible for cost of improvements,
in line with benefits derived.

• Reduces large special assessment bills to residential properties
√Recognize that good roads benefit entire population
√Reduce inflammatory headlines!

• While broader payment for road projects would result from greater tax
support, TARF not subject to levy limits imposed on the property tax
Page 8
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Funding Mechanisms Disadvantages
• Special Assessments:
 Large payments with little advanced notice
 Lacks popular support.
 Great benefit to traffic generators with little participation in costs

• Wheel tax:
 Only addresses vehicle use, not traffic generation: large benefit with little cost
 Registration often results in vehicles mistakenly included from adjoining municipalities

• TARF
 Requires careful development of ordinance by staff for record
 Unlike other methods, no specific statutory reference, legal challenge?

Page 9

The consequence from
avoiding potholes!
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Experience in Other Communities
• TARF ordinances (also referred to as Transportation Utility Fees or TUFs) exist in other areas
 Mostly used in Western States (e.g. Oregon).
 See institute of Transportation Studies presentation, attached

 Ordinance examples from other states:
 City of Phoenix, AZ
 City of Newburg, OR
 City of Hubbard, OR

• Wisconsin Experience is Limited
 Attempted in the Wausau area by the Village of Weston
 Lasted for a short time and was repealed by referendum:
 Opposition to subsidizing bus system
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Conclusion
• Tax Assessment Replacement Fee a promising alternative that more
fairly spreads the cost of infrastructure repair and upgrade among all
who benefit.
• NOT a panacea:
▫ Final solution found only when general population sees that good and well
maintained infrastructure benefits everyone
▫ However TARF, by spreading cost broadly, may provide a significant
contribution to the infrastructure conundrum!

THANK YOU !
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Program Attachments
• The following documents are attached or linked for the curious:
Chapter 17, Article VIII, Neenah Code of Ordinances:
https://library.municode.com/wi/neenah/codes/code_of_ordinances?nodeId=S
PAGEOR_CH17UT_ARTVIIITRASREFE
Statutory excerpts providing authority to create TARF utility
Neenah Staff Memo explaining TARF and statutory support for TARF
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Program Attachments, continued
• ITS TUF Presentation Outline, 2014
• Ordinance Examples
City of Phoenix, AZ

City of Newberg, OR
City of Hubbard, OR
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Statutory Excerpts for Authority
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The following statutory sections provide authority for TARF:

62.04 Intent and construction. It is declared to be the intention of the revision of the city charter law, to
grant all the privileges, rights and powers, to cities which they heretofore had unless the contrary is patent
from the revision. For the purpose of giving to cities the largest measure of self-government compatible
with the constitution and general law, it is hereby declared that ss. 62.01 to 62.26 shall be liberally
construed in favor of the rights, powers and privileges of cities to promote the general welfare, peace,
good order and prosperity of such cities and the inhabitants thereof.
62.11 – Common Council
(5) POWERS. Except as elsewhere in the statutes specifically provided, the council shall have the
management and control of the city property, finances, highways, navigable waters, and the public
service, and shall have power to act for the government and good order of the city, for its commercial
benefit, and for the health, safety, and welfare of the public, and may carry out its powers by license,
regulation, suppression, borrowing of money, tax levy, appropriation, fine, imprisonment, confiscation,
and other necessary or convenient means. The powers hereby conferred shall be in addition to all other
grants, and shall be limited only by express language.

66.0621 Revenue obligations.
(1) In this section:
(a) “Municipality" means a city, village, town, county, commission created by contract under s. 66.0301,
public inland lake protection and rehabilitation district established under s. 33.23, 33.235 or 33.24,
metropolitan sewerage district created under ss. 200.01 to 200.15 and 200.21 to 200.65, town sanitary
istrict under subch. IX of ch. 60, a local professional baseball park district created under subch. III of ch.
229, a local professional football stadium district created under subch. IV of ch. 229, a local cultural arts
district created under subch. V of ch. 229 or a municipal water district or power district under ch. 198 and
any other public or quasi-public corporation, officer, board or other public body empowered to borrow
money and issue obligations to repay the money and obligations out of revenues. “Municipality" does not
include the state or a local exposition district created under subch. II of ch. 229.
(b) “Public utility" means any revenue producing facility or enterprise owned by a municipality and operated
for a public purpose as defined in s. 67.04 (1) (b) including garbage incinerators, toll bridges, swimming
pools, tennis courts, parks, playgrounds, golf links, bathing beaches, bathhouses, street lighting, city halls,
village halls, town halls, courthouses, jails, schools, cooperative educational service agencies, hospitals,
homes for the aged or indigent, child care centers, regional projects, waste collection and disposal
operations, sewerage systems, local professional baseball park facilities, local professional football
stadium facilities, local cultural arts facilities, and any other necessary public works projects undertaken
by a municipality.
(c) “Revenue" means all moneys received from any source by a public utility and all rentals and fees and, in the
case of a local professional baseball park district created under subch. III of ch. 229 includes tax revenues
deposited into a special fund under s. 229.685 and payments made into a special debt service reserve fund
under s. 229.74 and, in the case of a local professional football stadium district created under subch. IV of
ch. 229 includes tax revenues deposited into a special fund under s. 229.825 and payments made into a
special debt service reserve fund under s. 229.830.
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(2) This section does not limit the authority of a municipality to acquire, own, operate and finance in the
manner provided in this section a source of water and necessary transmission facilities, including all real
and personal property, beyond its corporate limits. A source of water 50 miles beyond a municipality's
corporate limits shall be within the municipality's authority.
(3) A municipality may, by action of its governing body, provide for purchasing, acquiring, leasing,
constructing, extending, adding to, improving, conducting, controlling, operating or managing a public
utility, motor bus or other systems of public transportation from the general fund, or from the proceeds of
municipal obligations, including revenue bonds. An obligation created under sub. (4) or (5) is not an
indebtedness of the municipality, and shall not be included in arriving at the constitutional debt limitation.
(3m) A county in which an electronics and information technology manufacturing zone designated under
s. 238.396 (1m) exists may issue bonds under this section whose principal and interest are paid only
through sales and use tax revenues imposed by the county under s. 77.70. The county shall be and
continue without power to repeal such tax or obstruct the collection of the tax until all such payments
have been made or provided for.
(4) If payment of obligations is provided by revenue bonds, the following is the procedure for payment:
(a)
1. The governing body of the municipality, by ordinance or resolution, shall order the issuance and sale of
bonds, executed as provided in s. 67.08 (1) and payable at times not exceeding 40 years from the date of
issuance, and at places, that the governing body of the municipality determines. The bonds shall be
payable only out of the special redemption fund. Each bond shall include a statement that it is payable
only from the special redemption fund, naming the ordinance or resolution creating it, and that it does not
constitute an indebtedness of the municipality. The bonds may be issued either as registered bonds under
s. 67.09 or as coupon bonds payable to bearer. Bonds shall be sold in the manner and upon the terms
determined by the governing body of the municipality.
2. Interest, if any, on bonds shall be paid at least annually to bondholders. Payment of principal on the bonds
shall commence not later than 3 years after the date of issue or 2 years after the estimated date that
construction will be completed, whichever is later. After the commencement of the payment of principal
on the bonds, at least annually, the municipality shall make principal payments and, if any, interest
payments to bondholders or provide by ordinance or resolution that payments be made into a separate
fund for payment to bondholders as specified in the ordinance or resolution authorizing the issuance of
the bonds. The amount of the annual debt service payments made or provided for shall be reasonable in
accordance with prudent municipal utility management practices.
3.
All revenue bonds may contain a provision authorizing redemption of the bonds, in whole or in part, at
stipulated prices, at the option of the municipality on any interest payment date. The governing body of a
municipality may provide in a contract for purchasing, acquiring, leasing, constructing, extending, adding
to, improving, conducting, controlling, operating or managing a public utility, that payment shall be made
in bonds at not less than 95 percent of the par value of the bonds.
(b) All moneys received from bonds issued under this section shall be applied solely for purchasing, acquiring,
leasing, constructing, extending, adding to, improving, conducting, controlling, operating or managing a
public utility, and in the payment of the cost of subsequent necessary additions, improvements and
extensions. Bonds issued under this section shall be secured by a pledge of the revenues of the public
utility to the holders of the bonds and to the holders of coupons of the bonds and may be additionally
secured by a mortgage lien upon the public utility to the holders of the bonds and to the holders of
coupons of the bonds. If a mortgage lien is created by ordinance or resolution, the lien is perfected by
publication of the ordinance or resolution or by recording of the ordinance or resolution in the records of
the municipality. In addition, the municipality may record the lien by notifying the register of deeds of the
county in which the public utility is located concerning its issuance of bonds. If the register of deeds
receives notice from the municipality, the register of deeds shall record any mortgage lien created. The
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public utility remains subject to the pledge and, if created, the mortgage lien until the payment in full of
the principal and interest of the bonds. Upon repayment of bonds for which a mortgage lien has been
created, the register of deeds shall, upon notice from the municipality, record a satisfaction of the
mortgage lien. Any holder of a bond or of coupons attached to a bond may protect and enforce this pledge
and, if created, the mortgage lien and compel performance of all duties required of the municipality by
this section. A municipality may provide for additions, extensions and improvements to a public utility
that it owns by additional issues of bonds under this section. The additional issues of bonds are
subordinate to all prior issues of bonds under this section, but a municipality may in the ordinance or
resolution authorizing bonds permit the issue of additional bonds on a parity with prior issues. A
municipality may issue new bonds under this section to provide funds for refunding any outstanding
municipal obligations, including interest, issued for any of the purposes stated in sub. (3). Refunding
bonds issued under this section are subject to all of the following provisions:
1. Refunding bonds may be issued to refinance more than one issue of outstanding municipal obligations
notwithstanding that the outstanding municipal obligations may have been issued at different times and
may be secured by the revenues of more than one public utility. Public utilities may be operated as a
single public utility, subject to contract rights vested in holders of bonds or promissory notes being
refinanced. A determination by the governing body of a municipality that any refinancing is advantageous
or necessary to the municipality is conclusive.
4. The refunding bonds are not an indebtedness of a municipality, and shall not be included in arriving at the
constitutional debt limitation.
5. The governing body of a municipality may include a provision in any ordinance or resolution authorizing the
issuance of refunding bonds pledging all or part of the revenues of any public utility or utilities originally
financed, extended or improved from the proceeds of any of the municipal obligations being refunded,
and pledging all or part of the surplus income derived from the investment of a trust created in relation to
the refunding.
6. This subsection constitutes full authority for the authorization and issuance of refunding bonds and for all
other acts authorized by this subsection to be done or performed and the refunding bonds may be issued
under this subsection without regard to the requirements, restrictions or procedural provisions contained
in any other law.
(c) The governing body of a municipality shall, in the ordinance or resolution authorizing the issuance of
bonds, establish a system of funds and accounts and provide for sufficient revenues to operate and
maintain the public utility and to provide fully for annual debt service requirements of bonds issued under
this section. The governing body of a municipality may establish a fund or account for depreciation of
assets of the public utility.
(d) If a governing body of a municipality creates a depreciation fund under par. (c) it shall use the funds set
aside to restore any deficiency in the special redemption fund specified in par. (e) for the payment of the
principal and interest due on the bonds and for the creation and maintenance of any reserves established
by the bond ordinance or resolution to secure these payments. If the special redemption fund is sufficient
for these purposes, moneys in the depreciation fund may be expended for repairs, replacements, new
constructions, extensions or additions of the public utility. Accumulations of the depreciation fund may
be invested and the income from the investment shall be deposited in the depreciation fund.
(e) The governing body of a municipality shall by ordinance or resolution create a special fund in the treasury
of the municipality to be identified as “the .... special redemption fund" into which shall be paid the
amount which is set aside for the payment of the principal and interest due on the bonds and for the
creation and maintenance of any reserves established by bond ordinance or resolution to secure these
payments.
(f) At the close of the public utility's fiscal year, if any surplus has accumulated in any of the funds specified in
this subsection, it may be disposed of in the order set forth under s. 66.0811 (2).
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(g) The reasonable cost and value of any service rendered to a municipality by a public utility shall be charged
against the municipality and shall be paid by it in installments.
(h) The rates for all services rendered by a public utility to a municipality or to other consumers shall be
reasonable and just, taking into account and consideration the value of the public utility, the cost of
maintaining and operating the public utility, the proper and necessary allowance for depreciation of the
public utility, and a sufficient and adequate return upon the capital invested.
(i) The governing body of a municipality may adopt all ordinances and resolutions necessary to carry into
effect this subsection. An ordinance or resolution providing for the issuance of bonds may contain such
provisions or covenants, without limiting the generality of the power to adopt an ordinance or resolution,
as are considered necessary or desirable for the security of bondholders or the marketability of the bonds.
The provisions or covenants may include but are not limited to provisions relating to the sufficiency of
the rates or charges to be made for service, maintenance and operation, improvements or additions to and
sale or alienation of the public utility, insurance against loss, employment of consulting engineers and
accountants, records and accounts, operating and construction budgets, establishment of reserve funds,
issuance of additional bonds, and deposit of the proceeds of the sale of the bonds or revenues of the public
utility in trust, including the appointment of depositories or trustees. An ordinance or resolution
authorizing the issuance of bonds or other obligations payable from revenues of a public utility constitutes
a contract with the holder of bonds or other obligations issued pursuant to the ordinance or resolution.
(j) The ordinance or resolution required under par. (c) may set apart bonds equal to the amount of any secured
debt or charge subject to which a public utility may be purchased, acquired, leased, constructed, extended,
added to or improved. The ordinance or resolution shall set aside for interest and debt service fund from
the income and revenues of the public utility a sum sufficient to comply with the requirements of the
instrument creating the lien, or, if the instrument does not make any provision for it, the ordinance or
resolution shall fix the amount which shall be set aside into a secured debt fund from month to month for
interest on the secured debt, and a fixed amount or proportion not exceeding a stated sum, which shall be
not less than 1 percent of the principal, to be set aside into the fund to pay the principal of the debt. Any
surplus after satisfying the debt may be transferred to the special redemption fund. Public utility bonds set
aside for the debt may be issued to an amount sufficient with the amount then in the debt service fund to
pay and retire the debt or any portion of it. The bonds may be issued at not less than 95 percent of the par
value in exchange for, or satisfaction of, the secured debt, or may be sold in the manner provided in this
paragraph, and the proceeds applied in payment of the secured debt at maturity or before maturity by
agreement with the holder. The governing body of a municipality and the owners of a public utility
acquired, purchased, leased, constructed, extended, added to or improved under this paragraph may
contract that public utility bonds providing for the secured debt or for the whole purchase price shall be
deposited with a trustee or depository and released from deposit to secure the payment of the debt.
(k) A municipality purchasing, acquiring, leasing, constructing, extending, adding to or improving, conducting,
controlling, operating or managing a public utility subject to a mortgage or deed of trust by the vendor or
the vendor's predecessor in title to secure the payment of outstanding and unpaid bonds made by the
vendor or the vendor's predecessor in title, may readjust, renew, consolidate or extend the obligation
evidenced by the outstanding bonds and continue the lien of the mortgage, securing the mortgage by
issuing bonds to refund the outstanding mortgage or revenue bonds at or before their maturity. The
refunding bonds are payable only out of a special redemption fund created and set aside by ordinance or
resolution under par. (e). The refunding bonds shall be secured by a mortgage lien upon the public utility,
and the municipality may adopt all ordinances or resolutions and take all proceedings, following the
procedure under this subsection. The lien has the same priority on the public utility as the mortgage
securing the outstanding bonds, unless otherwise expressly provided in the proceedings of the governing
body of the municipality.
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(L) 1. If the governing body of a municipality, by ordinance or resolution, declares its intentions to authorize
the issuance or sale of revenue bonds under this section, the governing body may, prior to issuance of the
bonds and in anticipation of their sale, authorize the issuance of bond anticipation notes by the adoption
of a resolution or ordinance. The notes shall be named “bond anticipation notes". Bond anticipation notes
may be issued for the purposes for which the municipality has authority to issue revenue bonds. The
ordinance or resolution authorizing the bond anticipation notes shall state the purposes for which the bond
anticipation notes are to be issued and shall set forth a covenant of the municipality to issue the revenue
bonds in an amount sufficient to retire the outstanding bond anticipation notes. The ordinance or
resolution may contain other covenants and provisions, including a description of the terms of the revenue
bonds to be issued. The municipality may pledge revenues of the public utility to payment of the principal
and interest on the bond anticipation notes. Prior to issuance of the bond anticipation notes, the governing
body may adopt an ordinance or resolution authorizing the revenue bonds.
2. Bond anticipation notes may be issued for periods of up to 5 years and may, by ordinance or resolution of
the governing body of a municipality, be refunded one or more times, if the refunding bond anticipation
notes do not exceed 5 years in term and if they will be paid within 10 years after the date of issuance of
the original bond anticipation notes. Bond anticipation notes shall be executed as provided in s. 67.08
(1) and may be registered under s. 67.09. These notes shall state the sources from which they are payable.
Bond anticipation notes are not an indebtedness of the municipality issuing them, and no lien may be
created or attached with respect to any property of the municipality as a consequence of the issuance of
the notes.
3. Any funds derived from the issuance and sale of revenue bonds under this section and issued subsequent to
the execution and sale of bond anticipation notes constitute a trust fund, and the fund shall be expended
first for the payment of principal and interest of the bond anticipation notes, and then may be expended
for other purposes set forth in the ordinance or resolution authorizing the revenue bonds. No bond
anticipation notes may be issued unless a financial officer of the municipality certifies to the governing
body of the municipality that contracts with respect to additions, improvements and extensions are to be
let and that the proceeds of the notes are required for the payment of the contracts.
4. Following the issuance of the bond anticipation notes, revenues of the public utility may be paid into a fund
to pay principal and interest on the bond anticipation notes, which moneys or any part of them may, by
the ordinance or resolution authorizing the issuance of bond anticipation notes, be pledged for the
payment of the principal of and interest on the notes. The ordinance or resolution shall pledge to the
payment of the principal of the notes the proceeds of the sale of the revenue bonds in anticipation of the
sale of which the notes were authorized to be issued and may provide for use of revenue of the public
utility or other available funds for payment of principal on the notes. The notes are negotiable
instruments.
6. A municipality authorized to issue or sell bond anticipation notes under this paragraph may, in addition to
the revenue sources or bond proceeds, appropriate funds out of its annual tax levy for the payment of the
notes. The payment of the notes out of funds from a tax levy is not an obligation of the municipality to
make any other appropriation.
7. Bond anticipation notes are a legal form of investment for municipal funds under s. 66.0603 (1m).
(5) A municipality which may own, purchase, acquire, lease, construct, extend, add to, improve, conduct,
control, operate or manage any public utility may, by action of its governing body, in lieu of issuing
bonds or levying taxes and in addition to any other lawful methods of paying obligations, provide for or
secure the payment of the cost of purchasing, acquiring, leasing, constructing, extending, adding to,
improving, conducting, controlling, operating or managing a public utility by pledging, assigning or
otherwise hypothecating, shares of stock evidencing a controlling interest in a public utility, or the net
earnings or profits derived, or to be derived, from the operation of the public utility. The municipality
may enter into the contracts and may mortgage the public utility and issue obligations to carry out this
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subsection. A municipality may issue additional obligations under this section, but those obligations are
subordinate to all prior obligations, except that the municipality may in the ordinance or resolution
authorizing obligations under this subsection permit the issue of additional obligations on a parity with
those previously issued.
(6) (a) Revenue bonds issued by a local professional baseball park district created under subch. III of ch.
229 are subject to the provisions in ss. 229.72 to 229.81.
(b) Revenue bonds issued by a local professional football stadium district created under subch. IV of ch.
229 are subject to the provisions in ss. 229.829 to 229.834.
(c) Revenue bonds issued by a local cultural arts district created under subch. V of ch. 229 are subject to
the provisions in ss. 229.849 to 229.853.
History: 1973 c. 172; 1979 c. 268; 1981 c. 282; 1983 a. 24; 1983 a. 207 ss. 9 to 21, 93 (1), (3); 1987 a. 197; 1991 a. 316; 1993 a.
263; 1995 a. 56, 216, 225, 378; 1997 a. 35; 1999 a. 65; 1999 a. 150 ss. 175, 177; Stats. 1999 s. 66.0621; 1999 a.
167 ss. 33 to 36; 1999 a. 186 s. 45; 2001 a. 30, 105; 2005 a. 148; 2011 a. 239; 2017 a. 58.
A village has power to own and operate a home for the aged, finance the same under ss. 66.066 and 66.067 [now s. 66.0621], and to
lease the facility to a nonprofit corporation, but probably could not lease to a profit corporation for operation. 62 Atty. Gen. 226.
Wisconsin municipal debt finance: An outlook for the eighties. Schilling, Griggs and Ebert, 63 MLR 539 (1980).

66.0807 Joint operation of public utility or public transportation system.
(1) In this section, “privately owned public utility" includes a cooperative association organized under
ch. 185 or 193 for the purpose of producing or furnishing utility service to its members only.
(2) A city, village or town served by a privately owned public utility, motor bus or other systems of public
transportation rendering local service may contract with the owner of the utility or system for the leasing,
public operation, joint operation, extension and improvement of the utility or system by the municipality;
or, with funds loaned by the municipality, may contract for the stabilization by municipal guaranty of the
return upon or for the purchase by installments out of earnings or otherwise of that portion of the public
utility or system which is operated within the municipality and any territory immediately adjacent and
tributary to the municipality; or may contract for the accomplishment of any object agreed upon between
the parties relating to the use, operation, management, value, earnings, purchase, extension, improvement,
sale, lease or control of the utility or system property. The provisions of s. 66.0817 relating to preliminary
agreement and approval by the department of transportation or public service commission apply to the
contracts authorized by this section. The department of transportation or public service commission shall,
when a contract under this section is approved by it and consummated, cooperate with the parties in
respect to making valuations, appraisals, estimates and other determinations specified in the contract to be
made by it.
History: 1977 c. 29 s. 1654 (9) (g); 1981 c. 347 s. 80 (2); 1985 a. 187; 1993 a. 16, 246; 1999 a. 150 ss. 171, 237; Stats. 1999
s. 66.0807; 2005 a. 441.

66.0809 Municipal public utility charges.
(1) Except as provided in sub. (2), the governing body of a town, village or city operating a public utility
may, by ordinance, fix the initial rates and shall provide for this collection monthly, bimonthly or
quarterly in advance or otherwise. The rates shall be uniform for like service in all parts of the
municipality and shall include the cost of fluorinating the water. The rates may include standby charges to
property not connected but for which public utility facilities have been made available. The charges shall
be collected by the treasurer or other officer or employee designated by the city, village or town.
(2) If, on June 21, 1996, it is the practice of a governing body of a town, village or city operating a public
utility to collect utility service charges using a billing period other than one permitted under sub. (1), the
governing body may continue to collect utility service charges using that billing period.
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(3)
(a) Except as provided in subs. (4) and (5), on October 15 in each year notice shall be given to the owner or
occupant of the lots or parcels of real estate to which utility service has been furnished prior to October 1
by a public utility operated by a town, city, or village and payment for which is owing and in arrears at
the time of giving the notice. The department in charge of the utility shall furnish the treasurer with a list
of the lots or parcels of real estate for which utility service charges are in arrears, and the notice shall be
given by the treasurer, unless the governing body of the city, village, or town authorizes notice to be
given directly by the department. The notice shall be in writing and shall state the amount of arrears,
including any penalty assessed pursuant to the rules of the utility; that unless the amount is paid by
November 1 a penalty of 10 percent of the amount of arrears will be added; and that unless the arrears,
with any added penalty, are paid by November 15, the arrears and penalty will be levied as a special
charge, as defined under s. 74.01 (4), against the lot or parcel of real estate to which utility service was
furnished and for which payment is delinquent. The notice may be served by delivery to either the owner
or occupant personally, or by letter addressed to the owner or occupant at the post-office address of the lot
or parcel of real estate.
(b) On November 16, the officer or department issuing the notice shall certify and file with the clerk a list of all
lots or parcels of real estate, giving the legal description, for which notice of arrears was given under
par. (a) and for which arrears remain unpaid, stating the amount of arrears and penalty. Each delinquent
amount, including the penalty, becomes a lien upon the lot or parcel of real estate to which the utility
service was furnished and payment for which is delinquent, and the clerk shall insert the delinquent
amount and penalty as a special charge, as defined under s. 74.01 (4), against the lot or parcel of real
estate.
(c) All proceedings in relation to the collection of general property taxes and to the return and sale of property
for delinquent taxes apply to the special charge under par. (b) if it is not paid within the time required by
law for payment of taxes upon real estate.
(d) Under this subsection, if an arrearage is for utility service furnished and metered by the utility directly to a
manufactured home or mobile home unit in a licensed manufactured and mobile home community, the
notice shall be given to the owner of the manufactured home or mobile home unit and the delinquent
amount becomes a lien on the manufactured home or mobile home unit rather than a lien on the parcel of
real estate on which the manufactured home or mobile home unit is located. A lien on a manufactured
home or mobile home unit may be enforced using the procedures under s. 779.48 (2).
(e) This subsection does not apply to arrearages collected using the procedure under s. 66.0627.
(f) In this subsection:
1. “Metered” means the use of any method to ascertain the amount of service used or the use of a flat rate
billing method.
2. “Utility service” includes loans provided as financial assistance under s. 196.372 (2).
(3m)
(a) If sub. (5) applies, the municipal utility is complying with sub. (5) (am) 1., and a notice of arrears under
sub. (3) (a) is given or past-due charges are certified to the comptroller under s. 62.69 (2) (f), on the date
the notice of arrears is given, or the past-due charges are certified under s. 62.69 (2) (f), the municipality
has a lien upon the assets of each tenant of a rental dwelling unit who is responsible for arrears in the
amount of the arrears, including any penalty assessed pursuant to the rules of the utility.
(b) The department in charge of the utility shall provide a notice to each tenant against whom the municipality
has a lien. The notice shall be in writing and shall state the amount of arrears including any penalty
assessed pursuant to the rules of the utility, that the tenant is subject to a lien upon his or her assets for
arrears for which he or she is responsible, that the lien will transfer to the owner of the rental dwelling
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unit if the owner pays the arrears, and that the lien will be enforceable upon the filing of the lien with the
clerk of courts.
(c) If par. (a) applies, prior to December 17, the municipality shall file with the clerk of courts a list of tenants
of rental dwelling units responsible for arrears and against whom the municipality continues to have a
lien. No action to enforce a lien under par. (a) may be maintained unless a notice of lien is filed under this
paragraph.
(d) If par. (a) applies and the owner of the rental dwelling unit has paid the municipality the amount provided
in the notice of arrears given under sub. (3) (a), or certified to the comptroller under s. 62.69 (2) (f), or the
amount placed as tax against the real estate under sub. (3) (b) or s. 62.69 (2) (f), the lien under
par. (a) transfers to the owner of the rental dwelling unit and the municipality no longer has a lien against
the tenant.
(e) An owner of a rental dwelling unit who has a lien under par. (d) may file a notice of lien with the clerk of
court of the county in which the rental dwelling unit is located not more than 6 months after the date the
lien arose under par. (a). The clerk of courts shall file and enter the notice of lien in the judgment and lien
docket. No action to enforce a lien under par. (d) may be maintained unless a notice of lien is filed under
this paragraph.
(f) Within 7 days after a lien established and filed under this subsection is satisfied, the lienholder shall file
with the clerk of courts a notice of lien satisfaction.
(4) A municipal utility may use the procedures under sub. (3) to collect arrearages for electric service only if
one of the following applies:
(a) The municipality has enacted an ordinance that authorizes the use of the procedures under sub. (3) for the
collection of arrearages for electric service provided by the municipal utility.
(b) In 1996, the municipality collected arrearages for electric service provided by the municipal utility using
the procedures under s. 66.60 (16), 1993 stats.
(5)
(a) This subsection applies only if all of the following conditions are met:
1. Water or electric utility service is provided to a rental dwelling unit.
1m. The water or electric utility service is provided by a town sanitary district created under subch. IX of ch.
60 that has sewerage connections serving more than 700 service addresses, by a public inland lake
protection and rehabilitation district under subch. IV of ch. 33 that has sewerage connections serving
more than 700 service addresses or by a municipal public utility.
2. The owner of the rental dwelling unit notifies the utility in writing of the name and address of the owner.
3. The owner of the rental dwelling unit notifies the utility in writing of the name and address of the tenant who
is responsible for payment of the utility charges.
4. If requested by the utility, the owner of the rental dwelling unit provides the utility with a copy of the rental
or lease agreement in which the tenant assumes responsibility for the payment of the utility charges.
(am)
1. A municipal public utility shall send bills for water or electric service to a customer who is a tenant in the
tenant's own name.
2. If a customer who is a tenant vacates his or her rental dwelling unit, and the owner of the rental dwelling unit
provides the municipal public utility, no later than 21 days after the date on which the tenant vacates the
rental dwelling unit, with a written notice that contains a forwarding address for the tenant and the date
that the tenant vacated the rental dwelling unit, the utility shall continue to send past-due notices to the
customer at his or her forwarding address until the past-due charges are paid or until notice has been
provided under sub. (3) (a) or the past-due charges have been certified to the comptroller under s. 62.69
(2) (f).
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(b) A municipal public utility may use sub. (3) or, if s. 62.69 applies, s. 62.69 (2) (f), to collect arrearages
incurred after the owner of a rental dwelling unit has provided the utility with written notice under
par. (a) if the municipal public utility is complying with par. (am) 1. and serves notice of the past-due
charges on the owner of the rental dwelling unit within 14 days of the date on which the tenant's charges
became past due. The municipal public utility shall serve notice in the manner provided in s. 801.14 (2).
(bm) No earlier than 14 days after receiving a notice under par. (b) of a tenant's past-due charges for electric
service, the owner of a rental dwelling unit may request that the municipal public utility terminate electric
service to the rental dwelling unit. Except as provided under rules of the public service commission
relating to disconnection of service and subject to the procedural requirements under those rules, unless
all past-due charges are paid, the municipal utility shall terminate electric service to the rental dwelling
unit upon receipt of a request under this paragraph. This paragraph does not apply if a municipal public
utility does not use the procedures under sub. (3) to collect the past-due charges.
(c) A municipal public utility may demonstrate compliance with the notice requirements of par. (b) by
providing evidence of having sent the notice by U.S. mail or, if the person receiving the notice has
consented to receive notice in an electronic format, by providing evidence of having sent the notice in an
electronic format.
(d) If this subsection applies and a municipal public utility elects to collect arrearages under sub. (3) or s. 62.69
(2) (f), the municipal public utility shall provide all notices under sub. (3) or s. 62.69 (2) (f) to the tenant
and to the owner of the property or a person designated by the owner.
(7) A municipal utility may require a prospective customer to submit an application for water or electric
service.
(8) A municipal public utility shall disclose to the owner of a rental dwelling unit, upon the owner's request,
whether a new or prospective tenant has outstanding past-due charges for utility service to that municipal
public utility in that tenant's name at a different address.
(9) A municipal utility is not required to offer a customer who is a tenant at a rental dwelling unit a deferred
payment agreement. Notwithstanding. ss. 196.03, 196.19, 196.20, 196.22, 196.37, and 196.60, a
determination by a municipal utility to offer or not offer a deferred payment agreement does not require
approval, and is not subject to disapproval, by the public service commission.
(10) A municipal utility may adopt application, deposit, disconnection, or collection rules and practices that
distinguish between customers based upon whether the customer owns or leases the property that is
receiving utility service where the possibility exists for any unpaid bills of a tenant to become a lien on
the property that is receiving utility service.
History: 1999 a. 150 ss. 184, 186; 2007 a. 11; 2013 a. 274; 2015 a. 55, 176; 2017 a. 137, 317.
Municipalities owning electric companies may pass ordinances allowing unpaid charges for furnished electricity to be placed on tax
bills of the receiving property. 73 Atty. Gen 128.
Under the facts of the case, a municipal utility's claim for unpaid utility charges was subject to the automatic stay in bankruptcy
court. Reedsburg Utility Co v. Grede Foundries, Inc. 651 F.3d 786 (2011).

66.0811 Municipal public utility revenues.
(1) A city, village or town owning a public utility is entitled to the same rate of return as permitted for
privately owned utilities.
(2) The income of a municipal public utility shall first be used to make payments to meet operation,
maintenance, depreciation, interest, and debt service fund requirements, local and school tax equivalents,
additions and improvements, and other necessary disbursements or indebtedness. Beginning with taxes
levied in 1995, payable in 1996, payments for local and school tax equivalents shall at least be equal to
the payment made on the property for taxes levied in 1994, payable in 1995, unless a lower payment is
authorized by the governing body of the municipality. Income in excess of these requirements may be
used to purchase and hold interest bearing bonds, issued for the acquisition of the utility; bonds issued by
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the United States or any municipal corporation of this state; insurance upon the life of an officer or
manager of the utility; or may be paid into the general fund.
(3) A city, town or village may use funds derived from its water plant to meet operation, maintenance,
depreciation, interest and debt service funds; new construction or equipment or other indebtedness for
sewerage construction work other than that which is chargeable against abutting property; or the funds
may be placed into the general fund to be used for general city purposes or in a special fund to be used for
special municipal purposes.
History: 1999 a. 150 ss. 187, 188, 239.
Cross-reference: See also ch. PSC 109, Wis. adm. code.

66.0813 Provision of utility service outside of municipality by municipal public utility.
(1) A town, town sanitary district, village or city owning water, light or power plant or equipment may serve
persons or places outside its corporate limits, including adjoining municipalities not owning or operating
a similar utility, and may interconnect with another municipality, whether contiguous or not, and for these
purposes may use equipment owned by the other municipality.
(2) Plant or equipment, except water plant or equipment or interconnection property in any municipality
interconnected, situated in another municipality is taxable in the other municipality under s. 76.28.
(3)
(a) Notwithstanding s. 196.58 (5), a city, village or town may by ordinance fix the limits of utility service in
unincorporated areas. The ordinance shall delineate the area within which service will be provided and the
municipal utility has no obligation to serve beyond the delineated area. The delineated area may be
enlarged by a subsequent ordinance. No ordinance under this paragraph is effective to limit any obligation
to serve that existed at the time that the ordinance was adopted.
(b) Notwithstanding s. 196.58 (5), a municipality that operates a utility that provides water service may enter
into an agreement with a city or village to provide water service to all or a part of that city or village. The
agreement shall delineate the area within which service will be provided and the municipal water utility
shall have no obligation to serve beyond the area so delineated. The agreement is not effective to limit
any obligation to serve which may have existed at the time the agreement was entered into.
(4) An agreement by a city, village or town to furnish utility service outside its corporate limits to
unincorporated property used for public, educational, industrial or eleemosynary purposes fixes the nature
and geographical limits of that utility service unless altered by a change in the agreement, notwithstanding
s. 196.58 (5). A change in use or ownership of property included under that agreement does not alter
terms and limitations of that agreement.
(5) An agreement under sub. (4) under which a city or village agrees to furnish sewerage service to a prison,
which is located in an area that has been incorporated since that agreement was made, may be amended to
provide that the city or village will also furnish water service to the prison. An agreement amended under
this subsection fixes the nature and geographical limits of the water and sewer service unless altered by a
change in the agreement, notwithstanding s. 196.58 (5). A change in use or ownership of property
included under an agreement amended under this subsection does not alter the terms and limitations of
that agreement.
(5m) (a) In this subsection:
1. “Municipality" means a city, village, or town.
2. “Public utility" has the meaning given in s. 196.01 (5).
(b) Notwithstanding subs. (3) and (4), a municipality in a county bordered by Lake Michigan and the state of
Illinois may request the extension of water or sewer service from another municipality in that county that
owns and operates a water or sewer utility if the request for service is for an area that, on the date of the
request, does not receive water or sewer service from any public utility or municipality and the
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municipality requesting the service contains an area that, on the date of the request, receives water or
sewer service from the water or sewer utility owned and operated by the other municipality. The
municipality requesting the service extension may specify the point on the water or sewer utility's system
from which service is to be extended to the area that is the subject of the request. The municipality that
owns and operates the water or sewer utility shall approve or disapprove the request in writing within 45
days of the date on which the request was made. The municipality that owns and operates the water or
sewer utility may disapprove the request only if the utility does not have sufficient capacity to serve the
area that is the subject of the request or if the request would have a significant adverse effect on the
utility. A municipality making a request under this paragraph may appeal to the public service
commission any decision of the municipality that owns and operates the water or sewer utility to deny the
service extension. The public service commission may include in its decision conditions on the extension
of service to ensure that costs resulting from the extension are borne by the users causing the cost and that
the connection point selected by the municipality requesting the service is reasonable. Either municipality
may appeal the decision of the public service commission.
(c) Paragraph (b) applies even if the municipality that owns and operates the water or sewer utility has, before
July 14, 2015, enacted an ordinance or entered into an agreement specifying that the municipality is not
obligated to provide utility service beyond an area covered by the ordinance or agreement.
(6) A town, village or city owning a public utility, or the board of any municipal public utility appointed under
s. 66.0805, may enter into agreements with any other towns, villages or cities owning public utilities, or
any other boards of municipal public utilities, for mutual aid in the event of an emergency or disaster in
any of their respective service areas. The agreements may include provisions for the movement of
employees and equipment in and between the service areas of the participating municipalities for the
purpose of rendering aid and for the reimbursement of a municipality rendering aid by the municipality
receiving the aid.
History: 1999 a. 150 ss. 189, 240; 2015 a. 55.
Cross-reference: See also ch. PSC 185, Wis. adm. code.

66.0815 Public utility franchises and service contracts.
(1) FRANCHISES.
(a) A city, village or town may grant to any person the right to construct and operate a public utility in the city,
village or town, subject to reasonable rules and regulations prescribed by ordinance.
(b) The board or council may submit the ordinance when passed and published to a referendum.
(c) An ordinance under sub. (1) may not take effect until 60 days after passage and publication unless sooner
approved by a referendum. Within the 60-day period electors equal in number to 20 percent of those
voting at the last regular municipal election may file a petition requesting a referendum. The petition shall
be in writing and filed with the clerk and as provided in s. 8.37. The petition shall conform to the
requirements of s. 8.40. Each signer shall state his or her residence and signatures shall be verified by the
affidavit of an elector. The referendum shall be held at the next regular municipal election, or at a special
election within 90 days of the filing of the petition. The ordinance may not take effect unless approved by
a majority of the votes cast. This paragraph does not apply to extensions by a utility previously franchised
by the village, city, or town.
(d) If a city or village at the time of its incorporation included within its corporate limits territory in which a
public utility, before the incorporation, had been lawfully engaged in rendering public utility service, the
public utility possesses a franchise to operate in the city or village to the same extent as if the franchise
had been formally granted by ordinance adopted by the governing body of the city or village. This
paragraph does not apply to any public utility organized under this chapter.
(2) SERVICE CONTRACTS.
(a) A city, village or town may contract for furnishing light, heat, water or motor bus or other systems of public
transportation to the municipality or its inhabitants for a period of not more than 30 years or for an
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indeterminate period if the prices are subject to adjustment at intervals of not greater than 5 years. The
public service commission has jurisdiction over the rates and service to any city, village or town where
light, heat or water is furnished to the city, village or town under any contract or arrangement, to the same
extent that the public service commission has jurisdiction where that service is furnished directly to the
public.
(b) When a city, village or town has contracted for water, lighting service or motor bus or other systems of
public transportation to the municipality the cost may be raised by tax levy. In making payment to the
owner of the utility a sum equal to the amount due the city, village or town from the owner for taxes or
special assessments may be deducted.
(c) This subsection applies to every city, village and town regardless of any charter limitations on the tax levy
for water or light.
(d) If a privately owned motor bus or public transportation system in a city, village or town fails to provide
service for a period in excess of 30 days, and the owner or stockholders of the privately owned motor bus
or public transportation system have announced an intention to abandon service, the governing body of
the affected municipality may without referendum furnish or contract for the furnishing of other motor
bus or public transportation service to the municipality and its inhabitants and to the users of the
defaulting prior service for a period of not more than one year. This paragraph does not authorize a
municipality to hire, directly or indirectly, any strikebreaker or other person for the purpose of replacing
employees of the motor bus or public transportation system engaged in a strike.
History: 1977 c. 29; 1981 c. 347 s. 80 (2); 1981 c. 390 s. 252; 1991 a. 316; 1993 a. 16, 246; 1995 a. 378; 1999 a. 150 s. 169; Stats.
1999 s. 66.0815; 1999 a. 182 s. 204d; 2001 a. 30.

66.0817 Sale or lease of municipal public utility plant. A town, village or city may sell or lease any
complete public utility plant owned by it in the following manner:
(1) A preliminary agreement with the prospective purchaser or lessee shall be authorized by a resolution or
ordinance containing a summary of the terms proposed, of the disposition to be made of the proceeds, and
of the provisions to be made for the protection of holders of obligations against the plant or against the
municipality on account of the plant. The resolution or ordinance shall be published at least one week
before adoption, as a class 1 notice, under ch. 985. The resolution or ordinance may be adopted only at a
regular meeting and by a majority of all the members of the governing body.
(2) The preliminary agreement shall fix the price of sale or lease, and provide that if the amount fixed by the
department of transportation or public service commission is greater, the price shall be that fixed by the
department or commission.
(3) The municipality shall submit the preliminary agreement when executed to the department of
transportation or public service commission, which shall determine whether the interests of the
municipality and its residents will be best served by the sale or lease, and if it so determines, shall fix the
price and other terms.
(4) After the price and other terms are fixed under sub. (3), the proposal shall be submitted to the electors of
the municipality. The notice of the referendum shall include a description of the plant and a summary of
the preliminary agreement and of the price and terms as fixed by the department of transportation or
public service commission. If a majority voting on the question votes for the sale or lease, the board or
council may consummate the sale or lease, upon the terms and at a price not less than fixed by the
department of transportation or public service commission, with the proposed purchaser or lessee or any
other with whom better terms approved by the department of transportation or public service commission
can be made.
(5) Unless the sale or lease is consummated within one year of the referendum, or the time is extended by the
department of transportation or public service commission, the proceedings are void.
(6) If the municipality has revenue or mortgage bonds outstanding relating to the utility plant and which by
their terms may not be redeemed concurrently with the sale or lease transaction, an escrow fund with a
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domestic bank as trustee may be established for the purpose of holding, administering and distributing
that portion of the sales or lease proceeds necessary to cover the payment of the principal, any redemption
premium and interest which will accrue on the principal through the earliest retirement date of the bonds.
During the period of the escrow arrangement the funds may be invested in securities or other investments
as described in s. 66.0603 (1m).
(7) For the purpose of this section, the department of transportation has jurisdiction over transportation
systems and the public service commission has jurisdiction over public utilities as defined in s. 196.01.
History: 1971 c. 260; 1977 c. 29 ss. 712, 1654 (9) (g); 1981 c. 347 ss. 14, 80 (2); 1981 c. 390 s. 252; 1983 a. 207 s. 93 (1); 1993 a.
16; 1999 a. 150 s. 190; Stats. 1999 s. 66.0817; 1999 a. 186 s. 48.
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RE:

Ordinance 2018-17 Transportation Assessment Replacement Fee

Transportation Assessment Replacement Fee
Attached is the proposed Transportation Assessment Replacement Fee ordinance, Ord.
2018-17. This ordinance would authorize the creation of the Transportation Assessment
Replacement Fee (“TARF””) designed to replace the special assessments for street
repairs and reconstruction. In addition, the ordinance provides a mechanism for paying
the cost of street reconstruction against eligible parcels throughout the City. The result
allows the City to continue local funding of street repairs and reconstructions, along with
funding installation of pedestrian facilities (sidewalks & trails) in part with funds generated
from land parcels that generate traffic, but instead of assessing large special
assessments against only those parcels immediately abutting the streets under repair that
year, creating very large payments by a very small portion of properties that benefit from
the improvements, this ordinance creates a fee on all eligible parcels in the City spreading
the cost of street reconstruction broadly to all eligible parcels.
Basis of TARF
TARF would be generated in a manner similar to the storm sewer assessment found at
Chapter 17 Article IV. The TARF would utilize the storm water ERU to calculate the TARF
fee for each parcel. The theory supporting this use of the ERU is that the more impervious
surface that a parcel has not only increases the amount of run off, but also generates
more traffic since the parcel is more developed (as represented by the amount of
impervious surface.
In addition, the TARF is designed to only replace the revenue derived from special
assessments. In calculating the TARF, public works would estimate the amount needed
to match the amount that would have been generated by special assessment (currently
approximately $400,000 per year) and then adjust the formula found at §17-206 to
generate that amount. This annual adjustment would occur during the annual operating
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budget and would be reflected in the annual Budget resolution. The result of this
approach is that instead of imposing a large special assessment a very small portion of
the City parcels that directly abut the transportation infrastructure previously funded by
Special Assessments, the fee would be imposed on all eligible parcels on the theory that
all parcels benefit from a well maintained transportation infrastructure.
Revenue generated by the TARF would be deposited in a segregated fund dedicated
only to fund the cost associated with the purposes for the TARF (street and other
infrastructure repair and recon construction in the public right of way.).
Billing and Payment of TARF
Like the storm sewer assessment fee, the TARF would be an added charge on the City’s
utility billings. The Water Utility is charged with the responsibility of providing billing
support for the TARF and the Finance Department would be charged with collecting and
accounting for the TARF. Like other utility charges, delinquent TARF payments would be
added to the annual property tax as a special charge pursuant to Wis. Stat. §66.0627.
Exemptions from TARF
The ordinance provides a mechanism for the Council to provide exemptions from the fee
when the Council determines the exemption is consistent with the public interest.
Exemption would be provided for by resolution. It is through this resolution that the
exemption for residents special assessed for street repairs in the past 5 years would be
established.
Other Annual Special Assessments
During the Committee of the Whole meeting, several aldermen expressed an interest in
finding a mechanism to eliminate all annual special assessments in favor of a fee based
system to cover those costs. The following describes the various items paid through
special assessments and illustrates the difficulty in substituting fees for special
assessments but also suggests potential options for the Committee and Council to
consider. What makes the other improvements (sewer laterals and related improvements)
difficult to translate into a fee based system is that unlike street improvements, lateral
replacements only benefit a single property, whereas on street and sidewalk repairs and
installations, all members of the public could conceivably use the improvements funded
by the TARF. Nonetheless, the following is a summary of the current special assessment
practices used to spay costs related to sewer lateral repair and replacement.
Sanitary Sewer Special Assessments
The City does not assess for sanitary sewer main installation or replacement except in
the case of new developments, in which case that cost is typically paid directly by the
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developer. Prior to the early 2000s, the City did not work on laterals when making sewer
main relays or repairs. Around that time, the City began replacing a portion of the lateral
on sewer main relay projects so that there was good pipe under the street. The property
owner was not assessed for that work unless they chose to extend the replacement to
their building. Assessing for partial sanitary sewer lateral replacements started in 2013.
The reason for the change was the recognition that the sanitary sewer lateral is
considered private property from the main to the building. It is interesting to note that, on
projects similar to ours, most of our surrounding communities require lateral replacement
to the building and assess the property owner for the full cost.
The condition of the private lateral can have a significant impact on the function of the
public sewer main. In our projects, we have encouraged the replacement of clay tile
laterals beyond the right-of-way because replacement to the right-of-way does not
completely resolve potential Inflow/Infiltration related to a lateral. With this approach,
we’ve had variable success in gaining homeowner participation in full replacement. We
would like to increase that participation. Increasing participation necessarily increases
the number of property owners impacted by these costs. This seems somewhat contrary
to the desire to reduce cost impacts.
There are a number of options to address the cost impact. The costs noted are based on
the number of properties affected by construction in 2018 (135) and the typical bid price
for the related work items from Contracts 1-18 and 2-18. For a comparison, the costs
under our current practice are listed below.
Current Special Assessment Practice.
 Utility Cost Impact: The utility provides the initial funding for the lateral
replacement and is then reimbursed through special assessment payments,
so the net cost to the Utility should be $0.
 Property Owner Cost Impact: For a typical property, lateral replacement to
the right-of-way costs about $1,500. The cost for replacement between the
right-of-way and the house varies somewhat by the replacement method
but $2,000 is a good estimate. This brings the total cost for full lateral
replacement to $3,500.
There are several options to consider regarding sanitary sewer lateral
replacement:
Option 1: Have Sanitary Sewer Utility pay for the portion of the lateral in
the right-of-way.
 Utility Cost Impact: The total annual cost impact on the utility would be
approximately $203,000. The Utility would need to recover these capital
costs through the sewer rate.
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Property Owner Cost Impact: For a property that replaces the sanitary
sewer lateral beyond the right-of-way, the cost would be about $2,000. If
the property owner chose not to replace the lateral beyond the right-of-way,
their cost would be $0.
Notes: The benefit of this approach goes to the property owner. As with
our current approach, there is little incentive for the property owner to
complete the lateral replacement other than the price benefit of doing this
work through a city contract and having a payment plan.

Option 2: Have Sanitary Sewer Utility pay for the full cost of lateral
replacement from main to building.
 Utility Cost Impact: The total cost impact on the utility would be
approximately $475,000. The Utility would need to recover these capital
costs through the sewer rate.
 Property Owner Cost Impact: For a property that replaces the sanitary
sewer lateral beyond the right-of-way, the direct cost would be $0.
 Notes: The benefit of this approach is that the entire lateral is replaced, so
a more complete effort on I/I reduction is achieved. The impact on the
necessary sewer rate increase needs to be evaluated.
Option 3: Assess per current practice but cost-share on full lateral
replacement. If the property owner replaces a lateral to the building, the Utility
waives the cost of the assessed portion of the lateral.
 Utility Cost Impact: If there is 100% participation, the total annual cost to
the Utility would be similar to Option 1 - $203,000. The Utility would need
to recover these capital costs through the sewer rate.
 Property Owner Cost Impact: For a property that replaces the sanitary
sewer lateral beyond the right-of-way, the direct cost would be about
$2,000. If the property owner chose not to replace the entire lateral, their
cost would be about $1,500.
 Notes: This approach incentivizes the property owner to replace the entire
lateral. The approach could be modified to achieve an actual 50/50 cost
share.
There are a few additional aspects that we need to consider to establish a final scope for
the change in special assessment policy.
1. It is the position of staff that the Utility should not take over ownership of the
sanitary sewer lateral regardless of any financial involvement in replacement cost.
2. It is not uncommon for lateral replacement to a building to require interior plumbing
changes (connections to basement fixtures, installation of sump pits to disconnect
drain tile from the sanitary sewer lateral, etc). Under option 2 or 3, those costs
should not be included in the Utility’s cost share.
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3. The Council needa to determine if this change should be expanded to include
Utility involvement in random lateral failures that require repair or replacement
during the course of the year. In addition to help from our staff in sorting through
sewer lateral issues, we currently assist in a couple of other ways:
a. by reducing street excavation permit charges for these situations;
b. by adding replacements to open utility contracts and assessing the property
owner.
Storm Sewer Special Assessments
The City does not assess for storm sewer main installation or replacement except in the
case of new developments, in which case that cost is typically paid directly by the
developer. Storm sewer laterals were not installed as standard practice until the 1980s,
so we have not yet run into cases where those have needed replacement. Staff have
discussed the benefits of adding storm sewer laterals where they don’t currently exist on
streets with storm sewer main when utility work is being done. These would provide
property owners with a ready option to address sump pump and yard drainage issues.
These laterals would also be private property, so they should be handled in a manner
consistent with the arrangement determined for sanitary sewer laterals.
Water Utility Charges
The Water Utility does not assess for main installation or replacement except in the case
of new developments, in which case that cost is typically paid directly by the developer.
Public Service Commission rules dictate the ownership and maintenance responsibilities
for water services. Essentially the service is owned by the property owner but is
maintained by the Utility from the main to the curb stop. The primary reason for service
replacement is to eliminate lead services. PSC rules limit the ability of the Utility to
participate in the cost of replacing services between the curb stop and the building.
Currently, the cost for building-side water service replacement under a city contract is
paid by the Utility and is included in the special assessment billing to the property owner.
The corresponding portion of a property owner’s special assessment payment is provided
to the Water Utility to cover their costs.
Conclusion
Ordinance 2018-17 creating the Transportation Assessment Replacement Fee provides
an alternate mechanism for raising revenue for street repair, resurfacing and
reconstruction. It also could provide funding for the construction of sidewalks and
pedestrian trails authorized by the Council. It would eliminate the significant financial
impact on residents by spreading the cost more broadly that the current special
assessment procedure. This fee is only available to offset the costs of public
infrastructure repair, resurfacing and reconstruction as well the installation of sidewalks.
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An appropriate motion would be to recommend the Common Council approved
Ord. 2018-17 creating the Transportation Infrastructure Utility
and the
Transportation Assessment Replacement Fee for the purpose of funding
transportation infrastructure installation, repair, resurfacing and reconstruction.
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Promises and Pitfalls of
Transportation Utility Fees
TRB 5th International Conference on
Surface Transportation Financing
July 11, 2014
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What is a transportation utility fee?
• Primarily used by local governments to fund the
maintenance of local roads
• Paid by property occupants based on land use intensity
• Also know as
• Street maintenance fee
• Road use fee
• Street utility fee

• Distinct from transportation impact fees and mitigation
fees
• Paid by property occupants rather than developers
• Paid on an ongoing (monthly) basis for maintenance
Page 39
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What is the basis for the fee?
In theory:
• Charge property owners (or
occupants) for their share of
transportation costs based
on their use of the
transportation system
• “Use” is defined as the
generation of trip ends

In practice:
• Local utilities do not meter
use of the transportation
system
• Instead, they estimate trip
generation based on land
use
• 16 out of 25 TUF ordinances
specify the use of ITE rates
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What cities have used TUFs?
Cities with existing
TUF ordinances
La Grande, Oregon
Ashland, Oregon
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Year
established
1985
1989

What cities have used TUFs?
Cities with existing
TUF ordinances
Tualatin, Oregon
Medford, Oregon
Austin, Texas
Phoenix, Oregon
Wilsonville, Oregon

Page 43

Year
established
1990
1991
1992
1994
1997

What cities have used TUFs?
Cities with existing
TUF ordinances
Talent, Oregon
Loveland, Colorado
Dufur, Oregon
Grants Pass, Oregon
Hubbard, Oregon
Lake Oswego, Oregon
North Plains, Oregon
Philomath, Oregon
Tigard, Oregon
Bay City, Oregon
Corvallis, Oregon
Milwaukie, Oregon
West Linn, Oregon
Eagle Point, Oregon
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Year
established
2000
2000
2001
2001
2001
2003
2003
2003
2003
2003
2005
2007
2008
2009

What cities have used TUFs?
Cities with existing
TUF ordinances
Mission, Kansas
Hillsboro, Oregon
Silverton, Oregon
Provo, Utah
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Year
established
2010
2011
2013
2013

What cities have used TUFs?
Discontinued TUF
ordinances
Pocatello, Idaho
Fort Collins, Colorado
Port Orange, Florida
Seattle, Washington
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Year
discontinued
1988
1989
1994
1995
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Local Transportation Funding Sources
For ongoing maintenance of the local transportation network
Sales taxes
Miscellaneous
charges and receipts

Income taxes

Other taxes

Fuel tax transfers
from state
government
Property taxes

Dedicated funds for transportation
Property taxes

Intergovernmental
transfers

Road and crossing
tolls

Miscellaneous
income
Other local
imposts

Intergovernmental
transfers (not from Local highway and
user tax revenues
fuel tax)

Source: Calculated from FHWA, 2011 and Tax Policy Center, 2010
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General funds used for transportation

Comparison with Alternative Revenue
Sources
Fuel tax
Property tax Sales tax
TUF
Relationship to use/benefit
Limits on potential revenue
Costs distributed based on
volume of fuel consumed
Proxy for vehicle miles traveled
User fee

Increasing fuel efficiency (and
resulting variability in fuel
efficiency)
Not indexed to inflation,
politically difficult to raise
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Comparison with Alternative Revenue
Sources
Fuel tax
Property tax Sales tax
TUF
Relationship to use/benefit
Limits on potential revenue
Costs distributed based on
property value

Competition with other local
government services

Proxy for contribution of
transportation access to
property value

Legal limits on tax rates (e.g.
Proposition 13 in California,
Measure 5 in Oregon)

Value capture
Page 50

Comparison with Alternative Revenue
Sources
Fuel tax
Property tax Sales tax
TUF
Relationship to use/benefit
Limits on potential revenue
Costs distributed based on
spending on taxable items
No clear relationship to use or
or benefit from the
transportation system

Voter approval required
Bias towards capital
expenditures over operations
and maintenance.
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Comparison with Alternative Revenue
Sources
Fuel tax
Property tax Sales tax
TUF
Relationship to use/benefit
Limits on potential revenue
Costs distributed based on
Cannot exceed transportation
estimate of trip ends generated spending
by property owners
Subject to courts’
Concept of benefit rather than determination of legality
use
Hybrid between user fee and
value capture
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Legal Challenges

Is it a tax or a fee?
The authority granted to cities by their state
constitutions may vary, but in general, the
power of a city to levy a tax is much more
limited that the power to charge a fee
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Characteristics of Fees
1.

Related to benefit: “[T]hey are charged in exchange for a particular
governmental service which benefits the party paying the fee”

2.

Voluntary: “[T]he party paying the fee has the option of not utilizing the
governmental service and thereby avoiding the charge”

3.

Earmarked: “[T]he charges are collected not to raise revenues, but to
compensate the governmental entity providing the service for its
expenses.”

(Emerson College v. The City of Boston 1984)
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Voluntariness
We agree with appellants that municipalities at times provide sewer, water
and electrical services to its residents. However, those services, in one way or
another, are based on user's consumption of the particular commodity, as
are fees imposed for public services such as the recording of wills or filing
legal actions. In a general sense a fee is a charge for a direct public service
rendered to the particular consumer, while a tax is a forced contribution by
the public at large to meet public needs.
(Brewster v. City of Pocatello 1988 [empasis added]).
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Relation to Benefit
The amount of a special fee must be reasonably related to the overall cost of
the service. … Mathematical exactitude, however, is not required…. To be
sure, the city council could have chosen some other method of raising funds
for street maintenance, but the mere existence of alternatives is not a
sufficient reason to invalidate the particular method chosen. … The city
council also could have elected to impose the fee on a larger segment of the
public—for example, all licensed drivers residing within the city or all adult
residents of the city. We, however, do not view the class of persons liable for
the fee—i.e., the owners or occupants of developed lots fronting city
streets—so limited in relation to the nature of the service as to render the
ordinance invalid
(Bloom v. City of Fort Collins 1989 [emphasis added]).
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Two Possible Solutions
Change the law
to allow
transportation
utility fees

OR

May require
constitutional
amendment

Meter trip
generation

We have the
technology
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Future Potential
Metered Use of the Transportation System

Refined
transportation
utility fees

Mileage-based
user fees
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Relationship with MBUFs
Gateway:
TUFs have a longer history in more cities than MBUFs. The definition
of the transportation network as a public utility may prepare people
to accept other, more precise user fees.

Substitute:
TUFs may be simpler and less costly to implement at a local level
than MBUFs, especially if the utility does not seek to directly meter
use of the transportation network.

Complement:
Not all roads provide the same benefits. It might be appropriate to
charge for use of highways and arterials based on mileage while
charging for use of local access roads based on trip ends.
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THANK YOU
Carole Turley
UCLA Urban Planning
caroleturley@ucla.edu
Special thanks to:
Martin Wachs, UCLA
UCLA Institute for Transportation Studies
UCLA Lewis Center
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Ordinance Examples: City of Phoenix, AZ
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CITY OF PHOENIX

Chapter 13.28
TRANSPORTATION UTILITY FEE
Sections:
13.28.010

Purpose.

13.28.020

Establishment of transportation utility fee – Revisions.

13.28.030

Transportation utility fee – Dedicated.

13.28.040

City to maintain local streets – Exclusions.

13.28.050

Billing and collection for transportation utility fee.

13.28.060

Enforcement.

13.28.070

Administration – Review – Appeals.

13.28.080

Notice of decision.

13.28.090

Disposition of fees and charges.

13.28.100

Definitions.

13.28.110

Exemptions.

13.28.120

Discounts for low-income elderly, and non-drivers.

13.28.010 Purpose.
There is created a transportation utility for the purpose of providing funds for the maintenance and minor
improvement of local streets and related facilities under the jurisdiction of the city of Phoenix. The council
finds, determines and declares the necessity of providing operation, maintenance and minor improvement
of the city’s streets and related facilities within the right-of-way as a comprehensive transportation utility.
Operation, maintenance and minor improvement includes such activities as are necessary in order that
streets and related facilities may be properly operated and maintained to safeguard the health, safety,
and welfare of the city and its inhabitants and visitors. The following activities are to be funded by the
transportation utility: costs of administering the transportation utility, patching, crack sealing, seal coating,
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pavement overlays including minor widening, repairing and installing sidewalks or curbcuts, street
sweeping, repairing and installing curb and gutter, cleaning and installing storm drains, replacing and
installing signs, striping, repairing and installing signals, illumination, rebasing or placing additional road
base on local streets, street trees, miscellaneous repairs, and related operations of the public works
department on city streets and intersections with city streets.
The council further finds that bicycle and pedestrian facilities, including access for the disabled or
handicapped, are an integral part of the transportation network. A portion of transportation utility funds
may be used for maintenance of bicycle and pedestrian facilities whether within public streets or off of
street right-of-way on other publicly-owned land or easements, provided the facilities are accepted by the
city for maintenance.
(Ord. 746 § 1, 1994)

13.28.020 Establishment of transportation utility fee – Revisions.
A.

The city council hereby establishes, and may by ordinance amend, a transportation utility fee to be

paid by the responsible party (whether owners or occupants) for each improved premises generating
traffic in the city. The amount of the monthly transportation utility fee shall be set by this formula: monthly
fee = number of units x chargeable daily trip-ends x $0.15. Chargeable daily trip ends shall be determined
according to the schedule set forth in Exhibit A, of the ordinance codified in this chapter. This fee is
deemed reasonable and is necessary to pay for the operation and maintenance of streets within the city.
The transportation utility fee shall not be charged during any period when the premises is not receiving
city water and sewer service, or is shown to be vacant and not generating traffic.
B.

The city council may, from time to time, by resolution, change the transportation utility fee based

upon revised estimates of the costs of maintaining streets city streets, revised priorities for local
improvements that would reduce long-term maintenance costs, revised categories of use, revised trip
generation or trip length factors or other relevant factors.
C.

The $0.15 rate in the formula adopted in the ordinance codified by this chapter shall be increased to

account for inflation annually on September 1st, based on the Consumers Price Index -- All Urban
Consumer Portland Index (CPI-U) December to December, provided that no other increases were
implemented within the prior twelve months. The city recorder will provide the city council with a review of
the rate and fee amounts annually.
D.

The transportation utility fee imposed by the city of Phoenix is classified as not subject to the limits of

Section 11b of Article XI of the Oregon Constitution.
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(Ord. 746 § 2, 1994)

13.28.030 Transportation utility fee – Dedicated.
A.

All transportation utility fees collected by the city shall be paid into the street fund. Such revenues

shall be used for the purposes described in Section 13.28.010. Transportation utility funds may be used
to provide that portion of a capacity-increasing street improvement project within existing right-of-way that
represents the cost of a pavement overlay as well as portions of the project for which system
development charges have not been collected. It shall not be necessary that the expenditures from the
fund specifically relate to any particular use from which the transportation utility fees were collected.
B.

To the extent that the fees collected are insufficient to properly maintain local streets, the cost of the

same may be paid from such other city funds as may be determined by the city council, but the city
council may order reimbursement to such fund as additional fees are thereafter collected. Transportation
utility fees shall not be imposed in amounts greater than that which is necessary, in the judgment of the
city council, to provide sufficient funds to properly maintain and improve streets and related transportation
facilities.
(Ord. 746 § 3, 1994)

13.28.040 City to maintain local streets – Exclusions.
The city shall maintain all accepted local streets within city-owned land, city rights-of-way, and city
easements. The city may maintain other accepted local streets, bicycle and pedestrian facilities, and
intersections with county roads or state highways within or adjacent to the city. Local streets to be
maintained exclude private streets and streets or any other facilities not yet accepted by the city for
maintenance.
(Ord. 746 § 4, 1994)

13.28.050 Billing and collection for transportation utility fee.
A.

The responsible party for any improved premises within the city of Phoenix shall pay a transportation

utility fee according to rates set forth in this code. Unless another responsible party has agreed in writing
to pay and a copy of the writing is filed with the city, the person(s) paying the city’s sewer bill shall pay the
transportation utility fees. In the event the premises does not receive city sewer service then the
person(s) paying the city’s water bill shall pay the transportation utility fees. If there is neither city water
nor city sewer service to the improved premises, the transportation utility fees shall be paid by the
person(s) having the right to occupy the premises.
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B.

Transportation utility bills shall be rendered monthly by the city recorder and shall become due and

payable in accordance with the rules and regulations pertaining to the collection of utility fees. If there is
neither city water nor city sewer service to the improved premises, an annual bill shall be rendered and
shall become due and payable within ninety days of issuance. Monthly transportation utility fees for new
development shall commence upon completion, occupancy, or use of the improvements, whichever
comes first. The city recorder may use the date of connection to the water system or sewer system to
commence the transportation utility unless other evidence of the date of completion, occupancy or use is
provided to the city recorder in writing. Areas annexed to the city of Phoenix or under contract to annex
shall become subject to the transportation utility fee on the date of annexation or the date of the
annexation contract, whichever comes first.
C.

The city recorder shall deposit all such fees so collected into the street fund to be separately kept

and used for the purposes provided herein. Partial payments on utility bills shall be allocated on a pro rata
basis to the balances due on the various charges on the bill. The customer shall not be allowed to specify
a different allocation.
(Ord. 746 § 5, 1994)

13.28.060 Enforcement.
Any charge due hereunder which is not paid when due may be recovered from the responsible party in an
action at law by the city. In addition to any other remedies or penalties provided by this chapter or any
other ordinance of the city, failure of any user of city utilities within the city to pay said charges promptly
when due shall subject such user to discontinuance of any utility services provided by the city. The city
recorder is empowered and directed to enforce this provision against such delinquent users. The
employees of the city shall, at all reasonable times, have access to any premises served by the city for
inspection, repair, and enforcement of the provisions of this chapter.
(Ord. 746 § 6, 1994)

13.28.070 Administration – Review – Appeals.
A.

The city recorder shall be responsible for administration of this chapter in regards to utility billings,

accounting for revenues collected, and general administrative tasks. The public works director shall be
responsible for determining fee amounts in accordance with usage, developing street maintenance and
improvement programs, performing traffic counts, and establishing standards for the operation and
maintenance of streets and related facilities to the end that the transportation system shall be maintained
and that the city’s investment therein kept available for the benefit of the public.

Page 67

B.

Any responsible party of a nonresidential premises may request in writing a specific adjustment in

the transportation utility fee for seasonal factors. The request shall provide a showing of evidence about
seasonal patterns affecting the use. The petitioner shall have the burden of proof. An adjustment so that
the high and low seasons do not differ by more than fifteen percent may be approved by the public works
director. Greater variations than fifteen percent shall require approval by the city council.
C.

Any responsible party of nonresidential premises may request in writing that a traffic study

acceptable to the city’s public works director be made at the party’s sole expense to show the usage level
in chargeable trip-ends for the transportation utility fee. The traffic study shall be performed by a traffic
engineer registered in the state of Oregon and approved by the public works director, and shall calculate
chargeable trip ends adjusted for pass by trips and trip lengths. If the chargeable trip-ends are within five
percent more or less of the level in Exhibit "A" [to the ordinance from which this chapter derives], no
adjustment in the transportation utility fee shall be made because this is within the expected margins for
day-to-day variations. A downward adjustment in the transportation utility fee shall be made by the public
works director, if the traffic count results in chargeable trip-ends less than ninety-five percent of the level
in Exhibit "A"; however, no adjustment will be made below the minimum paid by a single-family residence.
An upward adjustment in the transportation utility fee shall be made by the public works director, if the
traffic count results in chargeable trip-ends more than one hundred five percent of the level in Exhibit "A".
Any adjustment shall take effect in the month following completion of the traffic count and be reported in
writing to the city recorder and city council by the public works director. Results of traffic counts shall not
be appealed to the city council. Traffic counts for a specific nonresidential premises shall not be allowed
more than once in each calendar year.
D.

For any issues not addressed in subsection B or C of this section any responsible party who disputes

the amount of the fee made against such party’s premises, or any party who disputes any determination
made by or on behalf of the city pursuant to and by the authority of this ordinance may petition in writing
for revision or modification of such fee or determination. Such petitions may be filed with the city recorder
only once in connection with any specific fee or determination, except upon a showing of such changed
circumstances. The petitioner shall have the burden of proof.
E.

Petitions filed pursuant to subsection D of this section shall be reviewed in a hearing before the city

council. Within sixty days of the filing of a petition under this section, the city shall make findings of fact
based on relevant information, shall make a determination based upon such findings, and if found
appropriate, modify such fee or determination accordingly. Such determination by the city shall be
considered a final order.
(Ord. 750 § 1, 2000; Ord. 746 § 7, 1994)
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(Ord. No. 930, § 1, 9-7-2010)

13.28.080 Notice of decision.
Every decision or determination of the city recorder, public works director or city council shall be in writing,
and notice thereof shall be mailed or served upon the petitioner within a reasonable time from the date of
such action. Service by certified mail, return receipt requested, shall be conclusive evidence of service for
the purpose of this chapter.
(Ord. 746 § 8, 1994)

13.28.090 Disposition of fees and charges.
The fees paid and collected pursuant to this ordinance shall not be used for general or other
governmental proprietary purposes of the city, except to pay for the equitable share of the cost of
operation, administration including administration of the transportation utility, maintenance, repair,
improvement, renewal, replacement, and reconstruction of the street network and related facilities for
which the city has maintenance responsibility.
(Ord. 746 § 9, 1994)

13.28.100 Definitions.
As used in this chapter:
"Responsible party" means the person or persons who by usage, occupancy or contractual arrangement
are responsible to pay the utility bill for an improved premises.
"Improved premises" means structures, landscaping, paved areas, and any area which has been altered
such that runoff from the site is greater than that which could have historically been expected.
"Trip-end" means a trip to or from an origin or destination. A trip-end is the standard unit of measure for
trip generation and can be measured as one pass by a traffic counter. Two trip-ends are involved in a
simple round trip. Round trips with multiple stops include "passby trips" at the destinations between the
beginning and end of the trip.
"Chargeable daily trip-end" is a figure that represents adjustments of the Institute of Transportation
Engineers trip generation rates to:
1.

Remove passby trips from various nonresidential uses; and

2.

Multiply trip generation rates by a trip length ratio to better estimate usage.

Page 69

(Ord. 746 § 10, 1994)

13.28.110 Exemptions.
The city council may, by resolution, exempt any class of user when they determine that the public interest
deems it necessary and that the contribution to street use by said class is insignificant.
(Ord. 746 § 11, 1994)

13.28.120 Discounts for low-income elderly, and non-drivers.
A.

Discounts applying to low income elderly persons for water, or sewer fees shall also apply to

transportation utility fees.
B.

Responsible parties occupying single-family houses, multifamily dwelling units or mobile homes

within the city may apply in writing for a discounted fee for households without a motor vehicle. Upon
confirming the filing that no occupant of the household owns or is using a motor vehicle, the premises
shall be charged the rate for senior housing which is considered comparable to the share of
transportation utility expenses that relate to bicycles, pedestrians and delivery vehicles.

Page 70

18

Ordinance Examples: City of Hubbard, OR
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Scanned copy of Hubbard's transportation
utility fee ordinance and resolution.

ORDINANCE NO. 244-2001
AN ORDINANCE ADOPTING A TRANSPORTATION UTILITY FEE FOR THE CITY OF
HUBBARD.
WHEREAS, the City Council of the City of Hubbard finds it necessary to adopt a
Transportation Utility fee in order to provide funds for the maintenance of local streets under
the jurisdiction of the City of Hubbard, and
WHEREAS, the Council declares the necessity of providing maintenance and upkeep
of the City's local streets and related facilities within the right-of-way as a Comprehensive
Transportation Utility with such maintenance to include, patching, crack sealing, seal
coating, over-laying and other activities as are necessary in order that local streets may be
properly maintained to safeguard the health, safety and welfare of the city and its
inhabitants.
THE CITY OF HUBBARD ORDAINS AS FOLLOWS:
The City of Hubbard Transportation Utility Fee be established as set
Section 1.
forth in the attached document marked "Exhibit A" attached hereto and by this reference
incorporated herein and entitled "Transportation Utility Fee."
The foregoing ordinance was passed by City Council of the City of Hubbard this 17th
day of May 8, 2001, by the following vote:

Page One - Ordinance No. 244-2001

Adopted May 8, 2001
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EXHIBIT "A"
Chapter 13.45
TRANSPORTATION UTILITY FEE
Sections:
13.45.010
13.45.020
13.45.030
13.45.040
13.45.050
13.45.060
13.45.070
13.45.080
13.45.090
13.45.100
13.45.110
13.45.120
13.45.130
13.45.140

Declaration of purpose.
Establishment of transportation utility fee.
Transportation utility fee dedicated.
City to maintain local streets - Exceptions.
Billing and collection of fee.
Enforcement.
Administrative review - Appeals.
Notice of decision.
Disposition of fees and charges.
Exemptions.
Discount for the elderly.
Violation - Penalty.
Severability.
Effective date.

13.45.010
Declaration of purpose.
There is hereby created a transportation utility for the purpose of providing funds for the
maintenance of local streets under the jurisdiction of the city of Hubbard. The council hereby finds,
determines and declares the necessity of providing maintenance and upkeep of the city's local streets and
related facilities within the right-of-way as a Comprehensive Transportation Utility with such
maintenance to include, without limitation, the following activities: Patching, crack sealing, seal coating,
over-laying and other activities as are necessary in order that local streets may be properly maintained to
safeguard the health, safety and welfare of the city and its inhabitants.
13.45.020
Establishment of transportation utility fee.
The city council may establish by resolution a transportation utility fee to be paid by the owners
or occupants of property within the corporate limits of the city. Such fee shall be established in such
amounts which will provide sufficient funds to properly maintain local streets throughout the city. Fees
charged to individual structures and uses shall be based upon a flat fee for residential classifications and
based upon the average number of vehicle trip generated for non-residential classifications. The city
council may from time to time by resolution, change the fees based upon revised estimates of the cost of
properly maintaining local streets, revised categories of developed use, revised traffic generation factors,
and other relevant factors.
13.45.030
Transportation utility fee - Dedicated.
All fees collected pursuant to this chapter shall be paid into the Street Fund. Such revenues shall
be used for the purposes of the operation, administration, and maintenance of the local transportation
network of the city. It shall not be necessary that the operations, administration, and maintenance
expenditures from the Street Fund specifically relate to any particular property from which the fees for said
purposes were collected.
PAGE 1 OF 3 - ORDINANCE NO. 244-2001

ADOPTED APRIL 10, 2001
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EXHIBIT "A"
13.45.040
City to maintain local streets - Exceptions.
The city shall maintain all accepted local streets within city-owned land, city rights-of-way, and
city easements and maintain other accepted local streets within or adjacent to the city. Such local streets
specifically exclude private streets and streets not yet accepted by the city for maintenance.
13.45.050
Billing and collection of fee.
(1) The transportation utility fee shall be billed collected with and as part of the water and sewer
bill for those properties utilizing city water and/or sewer, and billed and collected separately for those
properties not utilizing city water or sewer. In cases where a developed property is subject to water
and/or sewer utility charges, the transportation utility fee bill shall be directed to the same person as the
bill for water and/ or sewer charges. If a tenant in possession of any premises pays such fee, such payment
arrangement shall not relieve the owner from such obligation and lien. All such bills shall be billed and
collected pursuant to HMC 13.15.150.
(2) The Finance Director shall deposit all such fees so collected into the Street Fund to be
separately kept and used for the purposes provided herein. Partial payments on utility bills shall be
allocated first to the transportation utility fee, second to the sewer service charges and third to the charges
for water service.
13.45.060
Enforcement.
(1) Any charge due hereunder which is not paid when due may be recovered in an action at law
by the city. In addition to any other remedies or penalties provided by this or any other ordinance of the
city, failure of any user of city utilities within the city to pay said charges promptly when due shall subject
such user to discontinuance of any utility services provided by the city. The city Finance Director is
hereby empowered and directed to enforce this provision against such delinquent users.
(2) The Public Works Superintendent shall be responsible for determining fee amounts in
accordance with usage, developing street maintenance and improvement programs, performing traffic
counts, and establishing standards for the operation and maintenance of streets and related facilities to
the end that the transportation system shall be maintained and that the city's investment therein kept
available for the benefit of the public. The employees of the city shall, at all reasonable times, have
access to any premises served by the city for inspection, repair, or the enforcement of the provisions of this
chapter.
13.45.070
Administrative review -Appeals.
(1) Any user or occupant who disputes the amount of the fee, or disputes any determination made
by or on behalf of the city pursuant to and by the authority of this chapter may petition the city council
for a hearing on a revision or modification of such fee or determination. Such petitions may be filed only
once in connection with any fee or determination, except upon a showing of changed circumstances
sufficient to justify the filing of such additional petition.
(2) Such petitions shall be in writing, filed with the City Recorder, and the facts and figures shall
be submitted in writing or orally at a hearing scheduled by the city council. The petitioner shall have the
burden of proof
(3) Within forty-five (45) days of filing of the petition, the city council shall make findings of fact
based on all relevant information, shall make a determination based upon such findings and, if
appropriate, modify such fee or determination accordingly. Such determination by the city council shall
be considered a final order.
PAGE 2 OF 3 - ORDINANCE NO. 244-2001

ADOPTED APRIL 10, 2001
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EXHIBIT "A"
13.45.080
Notice of decision.
Every decision or determination of the city council shall be in writing, and notice thereof shall
be mailed to or served upon the petitioner within a reasonable time from the date of such action. Service
by certified mail, return receipt requested, shall be conclusive evidence of service for the purpose of this
chapter.
13.45.090
Disposition of fees and charges.
The fees paid and collected by virtue of this chapter shall not be used for general or other
governmental propriety purposes of the city, except to pay for an equitable share of the city's accounting,
management and other governing costs, incident to operation of the street maintenance program.
Otherwise the fees and charges shall be used solely to pay for the cost of operation, administration,
maintenance, repair, improvement, renewal, replacement and reconstruction of city streets and related
facilities.
13.45.100
Waiver of fees in case of vacancy.
When any premises within the city become vacant, totally unoccupied, or unused, and water
service is discontinued, and all outstanding water, sewer and transportation utility charges have been paid;
and with approval, by the Finance Director, the transportation utility fee shall thereafter not be billed and
shall not be a charge against the property.
13.45.110
Exemptions.
The city council may, by resolution, exempt any class of user when they determine that the public
interest deems it necessary or that the contribution to street use by said class to be insignificant.
13.45.120
Discount for the elderly.
Discounts applying to low income elderly persons for city water and sewer fees shall also apply
to transportation utility fees.
13.45.130
Violation - Penalty.
In addition to any other remedy provided in this chapter, violation of this ordinance is punishable
by a fine not to exceed $500. Each day after an account subject to transportation utility fees remains
delinquent in payment of such fees constitutes a separate violation.
13.45.140
Severability.
(1) In the event any section, subsection, paragraph, sentence or phrase of this ordinance is
determined by a court of competent jurisdiction to be invalid or unenforceable, the validity of the
remainder of the ordinance shall continue to be effective. If a court of competent jurisdiction determines
that this ordinance imposes a tax or charge, which is therefore unlawful as to certain but not all affected
properties, then as to those certain properties, an exception or exceptions from the imposition of the
transportation utility fee shall be created and the remainder of the ordinance and the fees imposed
thereunder shall continue to apply to the remaining properties without interruption.
(2) Nothing contained herein shall be construed as limiting the city's authority to levy special
assessments in connection with public improvements pursuant to applicable law.
13.45.150
Effective date.
This ordinance sha1l begin June 15,2001.
PAGE 3 OF 3 - ORDINANCE NO. 244-2001

ADOPTED APRIL 10, 2001
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RESOLUTION NO. 318-2001
A RESOLUTION ESTABLISHING THE TRANSPORTATION UTILITY FEE
REQUIRED BY SECTION 13.45 OF THE HUBBARD MUNICIPAL CODE.
WHEREAS, the City Council of the City of Hubbard finds it necessary to create a
transportation utility for the purpose of providing funds for the maintenance of local streets under
the jurisdiction of the City of Hubbard; and
WHEREAS, the City Council has adopted a Transportation Utility Fee under section 13.45
of the Hubbard Municipal Code.
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF HUBBARD, THAT:
Section 1:
The City of Hubbard Transportation Utility Fee is set forth in the attached
document marked "Exhibit A" attached hereto and by this reference incorporated herein and entitled
"Transportation Utility Fee."

INTRODUCED AND ADOPTED this 12th day of June 2001.
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Exhibit "A"

Transportation Utility Fees

1.

2.

Residential:
A.
Single Family
B.
Multiple Family
C.
Mobile Home Park

$4.25 Per month
$4.25 Per month per dwelling unit
$4.25 Per month per dwelling unit

Non-residential:
A.
Churches/Private Clubs
$4.25
B.
Commercial - Low (0 - 2.5 vt)
$1.00
Ex:
Offices
Barber/Beauty Shops
Furniture Sales
C.
Commercial - Medium (2.5 - 19 vt)
$2.50
Ex:
Retail Sales
Cleaners/Laundromats
Auto Repair Shops
Banks without drive-up window
Restaurants/Taverns/Lounges
D.
Commercial - High (19+ vt)
$4.00
Ex: Service Stations
Convenience Stores with gas pumps
Banks with drive-up window
Restaurants with drive-up window
E.
Warehouse/Storage
(0 to 20,000 sq. ft.)
$0.40
(>20,000 sq. ft.)
$0.24
F.
Manufacturing/Industrial/Wholesale
(0 to 20,000 sq. ft.)
$0.56
(>20,000 sq. ft.)
$0.40

Per month
Per month per 1,000 sq. ft.

Per month per 1,000 sq. ft.

Per month per 1,000 sq. ft.

Per month per 1,000 sq. ft.
Per month per l,000 sq. ft.
Per month per 1,000 sq. ft.
Per month per 1,000 sq. ft.

3. The minimum monthly fee for any commercial account is $4.25 per business.
Note: Area calculations are applied to the square footage of structures used for
commercial purposes.
vt = vehicle trips per 1,000 square feet based on the ITE Manual.
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REQUEST FOR COUNCIL ACTION
DATE ACTION REQUESTED: May 2, 2017
Order
No.

Ordinance XX Resolution
No. 2016-2811 No.

Motion

Information ___

Contact Person (Preparer) for this
Motion: James (Jay) O. Harris, Public Works
Director
Dept.: Public Works
File No.:
QUASI-JUDICIAL
NOT APPLICABLE

SUBJECT: An Ordinance Amending Newberg
Municipal Code Title 3 To Add A New Chapter
Adopting A Transportation Utility Fee
HEARING TYPE:

LEGISLATIVE

RECOMMENDATION:
Adopt Ordinance No. 2016-2811 amending Title 3 of the Newberg Municipal Code, adding a new chapter
establishing a transportation utility fee to supplement other revenue to maintain and replace pavement surfaces
city-wide.
EXECUTIVE SUMMARY:
The citizens of Newberg rely and expect a safe dependable transportation network. The current system is getting
older and more expensive to maintain, preserve and replace. The roads are showing significant signs of distress
and the current funding sources are not keeping up with the need. For the last couple of years, the City has been
evaluating additional revenue options to close the funding gap. It has been determined that to maintain our
current pavement conditions city-wide approximately $2.5 million in funding is needed each year.
Approximately $0.6 million is currently available, leaving a gap/shortfall of $1.9 million. The funding gap is
too large to be generated from one source. The proposed funding sources to close the gap is $1.2 million
generated from a transportation utility fee (TUF) and potentially $0.7 million generated from another source.
This Request for Council Action and the attached ordinance evaluates the TUF portion of the proposed new
funding.
Staff first presented the Ordinance to Council on December 5, 2016. At that meeting the City Council listened
to public testimony, and changes were incorporated into the revised Ordinance language. The Ordinance was
presented to Council a second time at the January 3, 2017, Council meeting. At that meeting Council requested
that items such as the maximum fee cap and fee waiver policies were taken back to the Ad-Hoc Committee for
review and consideration. The Ad-Hoc Committee met on February 8, 2017, March 2, 2017, and April 18,
2017, to discuss provisions in the Ordinance. A copy of the February 8 th, and March 2nd, Ad-Hoc Committee
meeting notes is included as Attachment A. The April 18th Ad-Hoc committee meeting was held to improve the
public notice of the committee meetings (the meeting notice and agenda was posted on the City website). The
recommendation from the committee shown in Attachment A was not modified at the April 18th meeting.
Revisions to the January 3rd Ordinance were completed by staff which follow the recommendations from the
Ad-Hoc Committee, as described below.
ORDINANCE MODIFICATIONS:
The Ad-Hoc Committee reviewed the January 3rd Ordinance and provided their input for refinement of the
Ordinance (refer to Attachment A), as summarized on the next page:
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1. Funding: $2.5 million total, $0.6 million existing, $1.2 million Transportation Utility Fee (TUF), $0.7
million other future funding source.
No change proposed, keep the targeted revenue for the TUF at $1.2 million.
2. Maximum Fee Cap: What is the appropriate maximum monthly fee cap amount, $600, or lower/higher?
Use
GFU Main Campus
NSD – High School
NSD – Middle School
NSD – Elementary School
Providence Hospital
Cultural Center

Bill with Cap
$600
$600
$600
$600
$600
$600

Bill without Cap
$3,300
$1,326
$974
$1,045
$1,175
$751

The Ad-Hoc Committee recommended that the maximum fee cap section be removed from the
Ordinance. Staff removed Section 3.45.080.F, Fee Maximum from the proposed Ordinance.
3. Funding Allocation: Should the TUF increase for residential properties to subsidize non-residential uses
(i.e.: 35% residential share or 50% residential share)?
Council consensus at the December 5, 2016, hearing was to keep the funding allocation at the 35%
residential share. The Ad-Hoc Committee agrees with Council. This rate schedule is attached as
Exhibit B to the Ordinance.
4. Prioritization of Improvements:
a. A maximum of 70% of revenue is proposed to be allocated to preservation of the good to fair
streets, and a minimum of 30% to reconstruct the poor to very poor streets. Should different
funding percentages be considered?
b. The pavement condition model prioritizes pavement and preservation and replacement projects
based on traffic volumes. Is selecting the maintenance prioritization of higher volume streets
first acceptable?
The consensus of the Council was to maintain the split of 70% good to fair streets and 30% to
poor streets. The Ad-Hoc Committee agrees with Council. Refer to Section 3.45.060, Prioritization
of Improvements in the Ordinance.
5. Fee Waivers: Council requested at the November 7, 2016 meeting, information adding low income
waivers to the proposed Ordinance. Staff found the other communities include other types of waivers,
such as vacancy, unemployment, and motor vehicle discounts, and added the fee waivers to the original
(December, 2016) Ordinance. The Ad-Hoc Committee reviewed the fee waiver section in the Ordinance
and found the provisions to be acceptable.
The Council expressed some concern about the definition of vacancy at the December 5, 2016
hearing. The definition of “vacancy” was modified in Exhibit A to allow for seasonal vacancies in
buildings/units. The Ad-Hoc Committee reviewed the fee waiver provisions and found them to be
acceptable. Refer to Section 3.45.130, Waiver of Fees, in the Ordinance.
6. Funding Model: Exhibit B, the monthly rate schedule, shows the four residential and six non-residential
rate classes. The “variable within fee class” model was originally chosen by the Ad-Hoc Committee last
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year over other models such as a flat fee or trip generation model. The Exhibit B table was generated
from a financial model prepared by the consultant team, which included the assumptions outlined in the
Ordinance language for all of the developed uses in the City. In the recent Ad-Hoc Committee meetings,
the subject of the “variable within fee class model” methodology was revised and the group
recommended the grouping of the classes in Exhibit B.
The use of the variable within fee class model was recommended a second time by the Ad-Hoc
Committee. No change was made to the Ordinance.
7. Heavy Vehicle Clause: The Ad-Hoc Committee discussed the topic of heavy vehicles and the impact of
the weight on the city streets.
The Ad-Hoc Committee recommends that a construction impact and/or a loading dock fee be
discussed at a later date separate from this Ordinance.
8. Combining Non-Profits: The Ad-Hoc Committee discussed the topic of combining properties for the
school district, CPRD, and the City to lower the impact of the transportation utility fee on the
governmental non-profits. It was found that the fee reduction would be minimal for CPRD and the City,
but combining school district properties into one group for elementary, middle, and high schools would
reduce the school district monthly fee by approximately 50% when utilizing a maximum fee cap of $600
(a total fee of $1800 per month or $21,600 per year). The maximum fee caps were removed from the
Ordinance, staff reduced the trip rate by each type of school by 50% to reduce the monthly fee. Results
are shown below:
ITE #

Description

Quantity

520
522
530

Elementary Schools 1,854
Middle Schools
1,173
High School
1,635

Units
Student
Student
Student

Rate/Unit

Full Cost
(Month)
$0.72
$1,334
$0.90
$1,056
$0.96
$1,570
Total/month= $3,960
Total/year= $47,520

Adj. Cost
(Month)
$667
$528
$785
$1,980
$23,760

The Ad-Hoc Committee recommends a reduction of the TUF paid by the Public School District
only. Section 3.45.100.10 was added to the Ordinance which reduces the trip rate per student by
50%, which in turn reduces their total yearly cost for all of the public schools to approximately
$23,760.00.
Council is invited to review the information presented in this Ordinance and express their opinion on the items
listed above. Council could consider the adoption of this Ordinance using/modifying the information presented,
or request staff to research additional items and return at a later date to continue the discussion.
BACKGROUND AND HISTORY:
Discussions to adequately fund the pavement maintenance projects have been ongoing for the last decade. In
2002, city staff estimated that the pavement maintenance program needed $850,000 in yearly funding, with a
$350,000 per year funding shortfall. A TUF ordinance was proposed in 2002, but the work was put on hold to
focus on the adoption of a city-wide storm water fee. In 2006, city staff estimated that the funding shortfall/gap
had grown to approximately $700,000 yearly.
In April of 2013, staff continued the discussion with Council regarding the state of our street system. Resolution
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No.2013-3090 in October of 2013, approved the consultant contract for Pavement Services Inc. to complete a
city-wide pavement condition evaluation and to prioritize the street maintenance projects. Over an 8-month
period, the consultant walked all of the city streets, evaluating the condition and ride quality of the pavement
surfaces, and subsequently entered the data into modeling software. The modeling software calculated the
pavement condition index (PCI) for each street segment. A PCI value of 0 was assigned by the software to
gravel roads, whereas new pavement was assigned 100. Examples of each type of surface and the corresponding
PCI are shown below.
Pavement Condition Index Examples:

In July of 2014, Council adopted Resolution No. 2014-3156, the final Pavement Management System
Implementation Report by Pavement Services Inc. The report indicated that the City of Newberg’s overall citywide pavement condition index (PCI) was approximately 73 of 100, with a backlog of street repair projects of
about $14.3 million dollars. Four budget scenarios were identified in the 2014 report:
A. Eliminate the project backlog by spending $2.8 million a year over a 7 year period.
B. Maintain the current $150,000 per year funding level. The project backlog is proposed to increase
to $21.0 million by 2022.
C. Increase the annual funding to $486,000. The project backlog will grow to $17.9 million by 2022.
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D. Maintain the existing overall city-wide PCI of 73, which requires an annual budget of $1.87 million.
At the September 21, 2015 City Council work session a report was provided that outlined the various pavement
maintenance and rehabilitation techniques, and a review of the 2014 Pavement Management System
Implementation Report. After Council discussion, direction was to prepare a report on the potential funding
options available to maintain the existing city-wide PCI of 73 (shown as option D above).
At the January 19, 2016 City Council business meeting, the report on funding options identified various options
to supplement the existing funding sources for pavement maintenance projects. After discussion, consensus
was provided to move forward with the preparation of a pavement system maintenance and funding master
plan, and to focus on a transportation utility fee (TUF) in the implementation of the first phase of funding. A
TUF is a dedicated funding source that cannot be spent on other purposes outside of the adopted intent, and the
monthly cost to each user is generally proportional to the use of the system. The TUF can be assessed on the
monthly municipal services statement, and should balance the fairness in cost between the users while being
administratively feasible by the City. There are multiple models that can be used to determine the appropriate
fee from simple, such as a flat rate per meter, to very complex, such as a trip generation model table created for
every use in the city.
Last spring, the City posted the pavement master planning proposal on the city website and emailed/called
multiple consultants. The City received three proposals from various engineering and financial consultants.
Kittelson & Associates was identified as the most qualified consultant with the knowledge, and experience to
complete the various phases of work identified in the proposal. The contract for Kittelson & Associates was
approved by Council by Resolution No.2016-3281. Over the last 6 months, the consultant team led by Tony
Roos at Kittelson & Associates has prepared presentations for the pavement ad-hoc committee meetings,
assisted in public outreach efforts, updated the 2014 pavement condition index model, and has painstakingly
prepared multiple transportation utility fee financial models.
Kittelson & Associates has found that the revised pavement condition index (PCI) has decreased from 73 in
2014 to 68 in the last two years. Kittelson & Associates also estimates that approximately $2.5 million per
year is necessary in order to increase the 2014 PCI over the next ten years. Without an increase in existing
funding, the overall pavement condition index is expected to decrease another 9 points to 61 in 2022, as
shown on the next page.
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2022 Pavement Condition Index Map
Existing Funding Levels: PCI=61

Legend

Kittelson & Associates calculates that with the expenditure of $2.5 million dollars per year, the PCI is
anticipated to increase to 78 of 100 by 2026. Additional modeling will be needed in the coming years to
confirm that the pavement model is calibrated properly and the city is on course to maintaining (and
potentially increasing) the PCI over the next decade.
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2026 Pavement Condition Index Map
$2.5 Million per Year: PCI=78
Legend

Last July, an ad-hoc committee was appointed by the Mayor consisting of residents, business owners, nonprofits, and representatives from government agencies. The committee met six times and reviewed the
issues/methods to maintain and replace pavement systems, and considered multiple transportation utility fee
rate models. The models considered by the committee varied from a fixed monthly fee for all users, to various
trip rate generation models. The ad-hoc committee also provided input on the public outreach efforts, which is
discussed further on the next page. The ad-hoc committee met for the final time on April 18th, and their
recommendations are as follows:
A. The current level of spending to maintain pavement is a problem. Without more regular pavement
maintenance and rehabilitation funds, the condition of roads will continue to deteriorate and become
even more expensive to address in the future.
B. There are several types of revenue sources, but there is likely not one single source would generate the
annual revenue needed to maintain the system to today’s conditions.
C. Of the various transportation utility fee structures, “Variable Fee within class” was preferred because
it was more equitable without being overly complex to administer. It allows the fee to be defined
based on both intensity of uses as well as magnitude or size for non-residential payers. Many cities in
Oregon with a fee use this structure for the same reasons. The classes are shown on the next page:
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Class
Residential
Single Family
Multi-Family
Mobile Home
Non-Residential
Class 1
Class 2
Class 3
Class 4
Class 5
Class 6

Trips/1000 sf*
9.5
6.4
5.00
Less than 18
Between 18 and 30
Between 30 and 51
Between 51 and 80
Over 80
Special

Examples
Residential homes
Apartment sites
Mobile home parks
Manufacturing
Office
Auto Repair, Clinic
Sit Down Restaurant
Convenience Store, Drive Thru
Gas Stations, Churches,

*The trips generated are from the Institute of Transportation Engineers Trip Generation Manual.

D. The target revenue that would need to be collected using a fee may change based on other options,
such as a local gas tax. The committee reviewed scenarios that generated $1 million and $1.3 million
from transportation utility fees and decided that $1.2 million was the upper limit of revenue from this
source of funding.
E. The allocation of fees to residential and non-residential users reflects “trip generation.” It is estimated
that 35% of trips are generated by residential properties. Fees should be calculated by assigning 35%
of the funding responsibility to residential and 65% assigned to non-residential, and not weighted
more to the residential side to reduce the fees paid by the non-residential uses.
F. Exploring ways to reduce fees for those that may be financially burdened. Included fee waivers in the
Ordinance, but ultimately decided that maximum fee caps were not equitable to all users.
G. Explore ways to reduce overall fees, such as allowing for a phased in approach, sunset/rate adjustment
clause, funding allocation clause, and a funding prioritization clause. Phasing in of fees and a sunset
clause were not included in the proposed Ordinance. Funding allocation was ultimately chosen at 35%
residential and 65% non-residential, and funding prioritization was selected as 70% towards funding
of maintenance for good and fair streets, and 30% towards poor condition streets.
The public involvement efforts led by Kristen Kibler with JLA Associates for the proposed TUF ordinance
were significant. A summary of the public outreach and involvement efforts are:
Event Description

Date(s)

Ad-hoc committee meeting #1
Ad-hoc committee meeting #2
Ad-hoc committee meeting #3
Ad-hoc committee meeting #4
Ad-hoc committee meeting #5
Ad-hoc committee meeting #6
Ad-hoc committee meeting #7

July 14, 2016
August 3, 2016
August 31, 2016
November 2, 2016
February 8, 2017
March 2, 2017
April 18, 2017

City of Newberg: ORDINANCE NO. 2016-2811

Page 86

PAGE 8 of 33

Website updates
Newsletter article
Facebook posts
City Council update meeting #1
Mayor’s Cabinet meeting
Open House w/ survey
Online Open House w/ survey
Traffic Safety Commission
Noon Rotary meeting
City Council update meeting #2
City Club meeting
Morning Rotary meeting
Kiwanis meeting
City Council Ordinance Presentation #1
City Council Ordinance Presentation #2
City Council Ordinance Presentation #3

Ongoing
July, September
Ongoing
July 18, 2016
September 27, 2016
September 28, 2016
September28-October16, 2016
October 10, 2016
October 26, 2016
November 7, 2016
November 15, 2016
November 17, 2016
November 17, 2016
December 5, 2016
January 3, 2017
May 2, 2017

JLA prepared a summary below of the open house and online open house surveys. Meeting summary notes
from the six ad-hoc committee meetings are on the City website located on the Engineering Division homepage.

City of Newberg Pavement Maintenance and Funding
Open House and Public Responses Summary
The City of Newberg Pavement Maintenance and Funding Master Plan Open House was held on
September 28, 2016, from 5-7 p.m. at the Public Safety Building. Fifteen attendees signed in to the
meeting. The purpose of the open house was to explain the city’s current funding challenge regarding
aging roads and increasing maintenance expenses. Public feedback on proposed management
approaches and potential revenue sources, specifically a transportation utility fee and local gas tax,
was collected. Nine comment forms were submitted in person at the event. An online Open House
was also available from September 28 to October 15. The website was created for those who couldn’t
attend the Open House or for those who attended and wanted to view more information online. Input
on proposed pavement management spending approaches and potential revenue sources was also
collected via an online comment form, with
39 individuals completing the online questions.
Public Responses (through October 18)
In total, 48 respondents completed the comment form, either online or in-person.





All respondents agreed that road pavement maintenance is either of concern or
significant concern.
Nearly half of respondents (23 out of 48) thought that a Transportation Utility Fee is
worth further consideration. A few were unsure at this time, while 19 out of the 48 had
concerns about using a Transportation Utility Fee. Of these, many were concerned that
water and/or sewer bills are already too high, as well as some stating concerns that road
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users who may live or work outside of the area will not contribute to the cost of
maintaining the roads.
About two-thirds of respondents (31 of 48 respondents) indicated that a Local Gas Tax is
worth further consideration. Those who had concerns commented that six cents was
too high or that there should be no new taxes at all.
If there is new revenue for road maintenance, there was more support for spending it
on street surface-pavement maintenance and rehabilitation. Out of 48 total forms
there was a marked difference in what type of spending was supported.
Street surfaces/pavement – 38
Sidewalks, curbs, ramps – 20
Paths and trail – 15
Bike lanes – 12
Street trees – 16
Lighting – 17
Undergrounding of overhead lines - 10

Of the respondents who completed demographic questions, 34 live in Newberg, 19 work in
Newberg, 26 own property in Newberg, and 8 own a business in Newberg (there is overlap in
these responses). All who responded, marked their race as white. There was nearly equal
representation of male and female respondents. The primary age ranges marked were between
25-34 (11 respondents) and 55-64 (10 respondents) years old.
DISCUSSION:
Combined, the city’s existing state gas tax and federal funds exchange allows for approximately $625,000 to
be used for pavement maintenance/preservation projects every year, as shown in the table below. Note that
dedicating all of the $625,000 of existing gas tax funds ongoing each year towards pavement maintenance and
replacement projects may affect the funding of other street related projects such as the full conversion of existing
street lights to LED lights, completion of key missing segments of sidewalks, roadway widening, and traffic
calming projects.
Existing Revenue Sources
State Gas Tax
Federal Gas Tax (exchange fund w/ ODOT)
Total Revenues
Existing Expenditures
Newberg-Dundee Bypass Payment
Street Lights (Electricity, pole replacement, etc.)
Capital Projects not related to pavement rehab
(i.e. LED Conversion, sidewalks, street widening, exc.)
Contingency
Total Expenditures
Potential Funds Available for Pavement Projects

Amount
$1,300,000
$250,000
$1,550,000
Amount
$143,000
$280,000
$200,000
$300,000
$923,000
$627,000

To obtain the necessary $2.5 million dollars in funding to maintain PCI, it is recommended to combine existing
funding ($625,000) with a transportation utility fee ($1,200,000), with consideration to a voter approved 0.05
cent per gallon gas tax measure ($675,000). At the July 18, 2016 City Council project update meeting, Council
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requested that staff complete further research on a ballot measure to consider a local gas tax. It was determined
that it was too late to file the ballot measure for the November 2016 election, and the next general election that
is not subject to the double majority regulations is in May of 2017. The ad-hoc committee discussed the
advantages and disadvantages of a local gas tax, and were of the opinion that a gas tax may be a more equitable
funding option when combined with the TUF, compared the passage of a property measure such as a general
obligation bond or local option levy.
The identification of the timing and number of projects to be completed in over the next year is difficult to
estimate. Most pavement maintenance projects require warm temperatures and dry conditions, which limits the
projects to starting in May/June and completing in September/October. If the TUF is adopted in the next month
by Council, and the fee is implementation by the Finance Department is completed by the summer of 2017,
potentially $900,000 in revenue could be collected by next summer. Adding in existing funding sources, it may
be possible to complete a maximum of $1.5 million in pavement maintenance projects in the summer of 2018,
refer to a preliminary map of the 2018 projects on the next page.
Acquiring additional sources of revenue over the next year to close the funding gap (the City needs to be
spending approximately $2.5 million per year on pavement maintenance) is critical to improving the condition
of the pavement systems city-wide over the next 10+ years.
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FY 18/19 project list ($1.5 million): Funding Split: 57% preservation, 43% replacement
Crack sealing
$ 62,000 (City-wide, continue program sealing newer to older streets)
Slurry sealing
$800,000 (214 roadway segments)
Major: Grind-Inlay/Overlay $638,000 (Wynooski and River Streets)
(Approximately $900,000 in TUF funds are needed for 2018 summer projects)
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FISCAL IMPACT:
With the elimination of maximum fee caps, and applying the fee waivers, the transportation utility fee Ordinance
is estimated to generate nearly $1.2 million in additional funding to maintain and replace pavement city-wide.
STRATEGIC ASSESSMENT (RELATE TO COUNCIL PRIORITIES FROM MARCH 2016):
In March of 2016, city council adopted priorities. None of the city council priorities apply to the preservation
and funding of the pavement system.
The preparation of the pavement system maintenance and funding master plan and the subsequent city council
adoption of supplemental funding measures will provide the capital improvement project plan and the funding
needed to properly maintain the roadways throughout the city. Regular planned maintenance to the street
pavement systems will decrease the long term pavement and vehicle maintenance costs, and will increase
mobility, comfort, safety and livability for everyone that works, lives and visits the City of Newberg.
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ORDINANCE NO. 2016-2811
AN ORDINANCE AMENDING NEWBERG MUNICIPAL CODE TITLE 3 TO
ADD A NEW CHAPTER ADOPTING A TRANSPORTATION UTILITY FEE

RECITALS:
WHEREAS, the condition of the City of Newberg's street network has been declining as demonstrated
by engineering analysis to calculate the pavement condition index (PCI) conducted in 2014 and updated in
2016;
WHEREAS, regular maintenance of streets is cost-effective for the city and for citizens because
deteriorated streets are increasingly expensive to repair and maintain, cause increased wear on vehicles, and
pose increased safety hazards to the public;
WHEREAS, it is the responsibility of the City of Newberg to ensure safe passage for its citizens on
public right-of-way falling within its jurisdiction;
WHEREAS, The city council has indicated a desire to maintain and modernize the city’s transportation
and utilities infrastructure by creating a stable road maintenance funding source, by looking at alternative
funding mechanisms, by developing a street maintenance plan, and secure adequate and stable funding with
citizen input and community outreach;
WHEREAS, a well maintained street network enhances the livability, property values and economic
vitality of the community;
WHEREAS, revenues from existing sources (including the state motor fuel tax and the Oregon
Transportation Investment Act), are not adequate to maintain the City of Newberg’s street network to meet
these standards;
WHEREAS, it is the intent of the city council to create a utility with all lawful powers to manage, plan,
design, construct, maintain, use, and where necessary, alter the transportation system in the City of Newberg
by the creation of a funding mechanism that provides the resources necessary to carry out the objectives of a
street maintenance program, which is equitable for all citizens and businesses in the City of Newberg;
WHEREAS, all citizens and businesses in the City of Newberg will be served by the program and
receive the long-term benefits of such service;
WHEREAS, additional funding is required in order to fund increased maintenance and replacement of
the City of Newberg’s street system; and
WHEREAS, the Newberg City Council held public hearings on December 5, 2016, January 3, 2017,
and May 2, 2017, regarding the adoption of a transportation utility fee;
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THE CITY OF NEWBERG ORDAINS AS FOLLOWS:
Section 1: A new chapter adopting a transportation utility fee (TUF) 3.45, is added to and made a part of Title
3, Revenue and Finance, of the Newberg Municipal Code as set forth in attached Exhibit A to this ordinance.
Section 2: Exhibit B to this ordinance, rate schedule, lists the categories, trip rates and unit charges for
developed residential and non-residential land use classes within the corporate limits of the City of Newberg,
and shall be effective until modified by future resolution of the Council. Section 3.35.080 of attached Exhibit
A, outlines the methodology to calculate, collect and adjust the rates and charges outlined in Exhibit B.
Section 3: The city manager is the delegated authority to implement the TUF created by this title when
administratively feasible, but not sooner than July 1, 2017
 EFFECTIVE DATE of this ordinance is 30 days after the adoption date, which is: June 2, 2017.

ADOPTED by the City Council of the City of Newberg, Oregon, this 2nd day of May, 2017, by the following
votes: AYE:
NAY:
ABSENT:
ABSTAIN:
_______________________________
Sue Ryan, City Recorder

ATTEST by the Mayor this 5th day of May, 2017.
____________________
Bob Andrews, Mayor
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Exhibit A - Ordinance 2016-2811
Chapter 3.45 Transportation Utility Fee
Sections:
3.45.010
3.45.020
3.45.030
3.45.040
3.45.050
3.45.060
3.45.070
3.45.080
3.45.090
3.45.100
3.45.110
3.45.120
3.45.130
3.45.140
3.45.150
3.45.160

Purpose.
Definitions.
Administration.
Street Fund.
Fee imposed.
Prioritization of improvements.
Annual street maintenance program report.
Fee determination, adjustments and termination.
Mixed use and related properties.
Implementation rules.
Billing and collection.
Commencement of charges.
Waiver of fees.
Appeals.
Inspection of developments.
Severability.

3.45.010 Purpose.
A transportation utility fee (TUF) is created to operate and administer the pavement system maintenance and
capital improvement programs. This program will manage, plan, design, construct, preserve and maintain the
street pavement system in the City of Newberg, excepting county roads and state highways within the city
limits. This includes but is not limited to, patching, crack sealing, fog sealing, slurry sealing, chip sealing,
grinding, inlaying, overlaying and reconstructing public streets and ADA improvements within the rights-ofway.
The TUF is a fee based on the direct and indirect use of or benefit derived from the use of public
transportation facilities and is reasonably related to the cost of providing these services. For purposes of ORS
Volume 8 (Revenue and Taxation), the Transportation Utility Fee is not intended to be a tax on property or a
property owner as a direct consequence of ownership, but instead is a fee or charge not subject to the limits of
Section 11(b), Article XI, of the Oregon Constitution.
3.45.020 Definitions.
For the purposes of this chapter, the following definitions shall apply unless the context clearly indicates or
requires a different meaning:
“City manager” means the city manager or person designated or appointed by the city manager to perform
functions or tasks under this chapter.
“City street or street” means a public street, alley and/or right-of-way within the city that is subject to the
authority or control of the city.
“Class” means the billing group of similar trip generating uses that the individual categories are assigned.
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“Developed property or developed use” means a parcel or portion of real property on which an
improvement exists or has been constructed. Improvement on developed property includes but is not limited
to, buildings, parking lots, landscaping, commercial agricultural, open space, parks, and outside storage.
“Gross square footage” means the calculation of the area of all structures and stories of structures located on
a parcel or lot, measured along the exterior walls of the structures. This includes enclosed courtyards and
stairwells, but does not include fences and parking areas that are not enclosed within a structure.
“ITE Manual” means The Institute of Transportation Engineers Trip Generation Manual, latest edition.
“Mixed-use property” means a developed multi-use and/or multi-tenant property with common or separate
utility accounts for the individual uses on the property or where condominium ownership establishes common
and separate ownership with the same parcel.
“Multi-family residential property” means residential property with more than three separate living units or
spaces such as apartment complexes.
“Non-residential property” means a business, commercial, industrial, institutional or nonprofit use of real
property that is not used primarily for personal or domestic accommodation.
“Parcel” means a unit of land that is created by a partitioning of land.
“PROWAG” means the Public Right-of-Way Accessibility Guideline as published by the United States
Access Board. These guidelines cover pedestrian access to sidewalks and streets, including crosswalks, curb
ramps, street furnishings, pedestrian signals, parking and other components of public rights-of-way.
“Residential property” means a use of real property primarily for personal or domestic accommodation,
including single-family and multi-family residential property, but not including hotels, motels and other
commercial establishments that provide temporary shelter.
“Responsible party” means the person or persons who by occupancy or by contractual arrangement are
responsible to pay for utility and other services provided to a developed property or developed use. The
person(s) paying the municipal services statement for the developed property or developed use shall be
deemed the responsible party. For any developed property or developed use not otherwise required to pay a
municipal services statement, “responsible party” shall mean the property owner.
“Single-family residential” means residential real property including single -family detached homes,
duplexes and triplexes.
“Trip generation” means the average number of daily vehicle trips as determined by reference to the most
recently published edition of the manual, Trip Generation, published by the Institute of Transportation
Engineers (ITE; ITE manual).
“Unit rate” means the dollar amount charged per adjusted average daily trip. There shall be a unit rate
applied to residential land uses identified as the residential unit rate, and a unit rate applied to all other land
uses, identified as the non-residential unit rate.
“Use category or category of use” means the code number and resulting trip generation estimate determined
with reference to the ITE manual, and applicable to a developed property.
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“Vacant” means that the entire developed property building, or unit has no occupant for more than 30
continuous days; when the property use is suspended for a seasonal closure lasting more than 30 days; or
property remodel, repair, or reconstruction. An unoccupied portion of a developed property having no
separate water meter does not qualify under this definition as vacant.
“Waiver” means partial or full waiving of TUF.
3.45.030 Administration.
A. Authority and Effective Date. The city manager is the delegated authority to implement the TUF created
by this title when administratively feasible, but not sooner than July 1, 2017. The city manager may interpret
all terms, provisions and requirements of this chapter and determine the appropriate TUF category. A property
owner desiring an interpretation or other examination of the TUF category must submit a written application
to the city manager. The application must provide sufficient detail to allow an interpretation. The city
manager may require additional information, including an engineering study prepared by a licensed
professional engineer using ITE manual methodology.
B. Categories of Use. The city manager will establish the assignment of categories of use subject to appeal to
the city council.
C. Decisions. Following implementation of the TUF program, within 30 days of the submission of an
application with the required information, the city manager will make a final decision on the application. The
decision will be written and include findings of fact and conclusions based upon applicable criteria. A copy of
the decision will be mailed to the applicant. The city manager will maintain a file containing all decisions.
Except as provided under subsection (2) below, decisions of the city manager are final.
1. Categories. If a city manager decision affects the trip generation rate and/or category of the
developed property for which an interpretation is requested, the city will assign the proper category to
the developed property. An appropriate TUF category will be assigned and applied to the developed
property. No back charges or refunds will be made.
2. Appeal. The decision of the city manager under this subsection may be appealed to the city council in
accordance with section 3.45.140.
D. Programs. The city manager will develop and maintain programs for the maintenance of city
transportation facilities and capital improvement programs to upgrade substandard facilities to current
engineering standards for the safety and welfare of the community. Said program is subject to the city budget
committee review and city council approval for the allocation and expenditure of budget resources for the
transportation facility improvement and maintenance.
E. Fees. The city manager is responsible for the collection of fees under this chapter.
3.45.040 City street fund.
A. All funds collected under this chapter will be deposited into the city street fund. If the TUF collected are
insufficient for the intended purpose, the city council may allocate other non-dedicated city funds to pay such
costs. All amounts in the street fund may be invested in accordance with state law. Earnings from such
investments will be also credited to the street fund.
B. The administration, maintenance and operations expenditures from the city street fund need not relate
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to the real property from which the TUF is collected. The TUF may not be used for other city purposes.
TUF revenues will be used solely to pay items as noted in 3.45.010.
3.45.050 Fee imposed.
A. A transportation utility fee is imposed upon the owners of all developed property within the corporate
limits of the City of Newberg.
B. Property owners with specific activities and uses of property that result in extraordinary wear and tear or
structural damage to a city transportation facility may be assessed a special damage assessment fee, which is
determined by the city manager on a case by case basis.
C. The TUF may be paid by the owner, occupant or anyone designated by the owner or occupant provided
that person is listed as the responsible party on the city utility accounts system.
3.45.060 Prioritization of improvements.
A maximum of seventy percent of the annual revenue will be allocated for maintaining streets that have been
determined to be in fair to good condition, with a pavement condition index (PCI) of 60 to 100, as determined
by standard engineering practices. A minimum of thirty percent of the annual revenue will be allocated to
restoration or reconstruction of residential streets with a pavement condition index (PCI) below 60.
3.45.070 Annual street maintenance program report.
Each year the public works department shall prepare and present to the city council the “Annual Street
Maintenance Program Report.” This report shall include a narrative description of the overall condition of the
street network, the findings of any new condition assessments, a detailed project schedule for the upcoming
year, an updated 5-year project schedule, the project selection criteria employed, a report on the previous
year’s projects, and workload impacts and overall program progress. The report shall include revenues
received relative to revenue projections, project cost inflation trends and any other developments that impact
the adequacy of the program funds to meet program goals.
3.45.080 Fee determination, adjustments and terminations.
A. The TUF will be calculated as a monthly service charge and collected from owners or occupants of
developed property in a manner similar to the collection of city water or sewer fees. Fees need not be invoiced
monthly but will not be invoiced for intervals longer than three months.
B. Adjustment or termination of the TUF will be approved by city council resolution. The TUF may be
modified biennially based on one or more of the following factors:
1. Cost of service adjustment. A rate adjustment reflecting a change in the amount of revenue required
to maintain the city transportation pavement facilities defined by this chapter net of other city revenue
that may be pledged for that purpose.
2. Inflationary index adjustment. A rate adjustment reflecting the changes in the cost of labor, materials
and other services linked to changes to broader economic conditions as measured by the Oregon
Department of Transportation Four-Quarter Moving Average Construction Cost Index.
3. New revenue adjustment. An adjustment based on revenue received from outside sources (not
locally generated) to provide street maintenance.
4. Road condition assessments. Assessments that forecast reduced costs to maintain the condition of
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the road system.
5. Fee termination. The fee can be terminated by the city council if it is determined that the funding is
no longer needed to maintain the street system.
C. TUF program review. The adjustment to the TUF determined by Section 3.45.080(B) will not be
automatic or pre-determined. The citizen rate review committee will review the TUF program on a biennial
basis as defined in Newberg Municipal Code sections 2.15.120 through 2.15.210 and recommend any
modification to the amount of TUF collected to the city council.
D. Establishment of Service Fees. Monthly service fees will be established for the following types and
classes of developed property or developed use:
1. Residential properties.
a. Single family. Includes developed property with one, two, or three separate dwelling units.
Each attached or separate dwelling unit is subject to the TUF for this class.
b. Multi-family. Includes developed property with four or more attached dwellings,
condominiums, and town homes including accessory dwelling units. Each dwelling is subject to
the TUF for this class.
c. Mobile homes. Property located in parks as defined in ORS 446.003(23).
2. Non-residential properties.
a. Class 1. Those categories generating fewer than eighteen (18) average daily trips per 1000
gross square feet of developed area.
b. Class 2. Those categories generating from eighteen (18) to thirty (30) average daily trips per
1000 gross square feet of developed area.
c. Class 3. Those categories generating more than thirty (30) to fifty-one (51) average daily trips
per 1000 gross square feet of developed area.
d. Class 4. Those categories generating more than fifty-one (51) to eighty (80) average daily
trips per 1000 gross square feet of developed area.
e. Class 5. Those use categories generating more than eighty (80) average daily trips per 1000
gross square feet of developed area.
f. Class 6. Categories with trip generating characteristics that either are not documented in the
ITE manual or have special circumstances that merit separate fee calculation. Examples include:
gas stations, hospitals, universities, schools, parks, assisted living centers, fairgrounds, golf
courses, and aviation facilities.
3. Non-residential class distribution. The trip ranges described for classes 1 through 5 are established
equally, as close as possible by the following steps:
a. Sort all non-class 6 categories from lowest to highest daily trip generation.
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b. Set the break line between each class as close as possible to equally distribute the total trips
generated by classes 1 through 5.
E. Fee Minimum. The minimum monthly fee for non-residential accounts shall be equal to the fee
imposed for a single family residential home.
3.45.090 Mixed-use and related properties.
A. Special standards may apply for determining the appropriate customer category where developed
properties share or utilize common transportation facilities such as walkways, driveways or parking areas.
Except as provided in this section, no TUF will be apportioned among mixed-use or related developments or
combinations of mixed-use and related developments.
B. Mixed-uses with multiple use categories that share a single water meter will be assessed a total combined
TUF based on the sum of each use category fee. Although these standards generally apply to non-residential
uses, they also will be used to determine the appropriate customer category in properties with mixed uses of
residential and non-residential developments.
C. The following procedure may be used to apportion TUF fees within mixed-use properties for the separate
uses:
1. Residential uses. Each equivalent residential unit will be assessed a TUF in accordance with the
applicable residential rate for that unit.
2. Non-residential uses. For developed properties with at least one common boundary where the uses
would be assigned separate categories if the uses did not share common driveways, walkways or parking
areas, and where the property design reduces the number of trip destinations that normally would be
assigned to that use, a combined TUF may be established. Related properties may have more than a
single water meter and sewer utility service established, and the combined TUF will be apportioned by
the city manager between uses as follows:
a. Establish a collective trip assignment for the mixed-uses based on the lowest applicable trip
generation factors that could be applied to the subject properties. The assignment may include
individual trip calculations for some uses and combined trip calculations for other uses.
b. Establish the appropriate customer category and related cost-per-trip rate for that category and
apply that rate to the collective trip assignment.
c. Establish an allocation of the combined fee amount to the water meter/sewer accounts that
serve the collective properties using one or more of the following methods:
i.
ii.
iii.
iv.

Building area square footage.
ITE manual daily trip generation factors.
Internal traffic counts.
Other factors deemed suitable for apportioning the fee commensurate with use.

3.45.100 Implementation rules.
A. The following rules apply to the application of this chapter and the TUF:
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1. No fee parking lots are not subject to the TUF as they do not themselves generate traffic. Parking
lots that charge for parking (such as a storage or sales lot that charges a fee) are subject to the TUF.
2. Publicly owned undeveloped park land, open spaces and greenways are not subject to the TUF unless
there is off-street parking for users.
3. Areas for commercial farming or forestry operations are subject to the TUF as a class 6 trip
generation. Where there is more than one developed property on the site, the category will be
determined based on Section 3.45.090, mixed-use and related properties.
4. Railroad and public rights-of-way are not subject to the TUF. However, railroad property containing
structures, such as maintenance areas, non-rolling storage areas and property used for the transfer of rail
transported goods to non-rail transport are subject to the TUF.
5. Categories within the ITE manual will be determined by reference to weekday average trip
generation rates.
6. For non-residential developed properties with an ITE manual analysis by acreage rather than square
footage, the city manager will convert the ITE manual trip generation rates to a square footage
calculation and assign the appropriate TUF. If conversion to a square footage calculation is not practical,
the city manager may assign a special trip generation rate for that developed property.
7. Developed property structure area will be multiplied by the number of stories, designed for
development use.
8. The TUF applies to all developed property, including developed property owned by local, state, and
federal governments, non-profit organizations and to all developed properties that are not subject to ad
valorem property tax levies.
9. A developed property that undergoes a change in use must continue to pay the existing TUF. After
receiving information about the change in use, the city manager may determine that a different category
applies to the developed property. Thereafter, the city will charge and collect the TUF that applies to the
revised designation. The city will charge and collect the TUF in accordance with correct information
concerning developed properties.
10. The ITE trip rate for public Elementary (code #520), Middle (code #522), and High (code #530)
Schools, shall be reduced by 50%, which results in a reduction of the rate per student per month by ½.
B. The city manager will review the operation of this chapter and may make appropriate recommendations for
amendments to this chapter or the adoption of administrative rules by city council resolution. Administrative
rules may provide guidance to property owners concerning the application and interpretation of the terms of
this chapter. Rules adopted by the city council will have full force and effect, unless clearly inconsistent with
this chapter.
3.45.110 Billing and Collection.
A. The TUF will be billed and collected with the monthly municipal service statement for developed
properties using city water and sewer, and may be billed and collected separately for developed properties not
utilizing city water and sewer as follows:
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1. For a developed residential property and subject to water and sewer utility charges, the TUF bill will
be sent to the responsible party.
2. For a developed non-residential property that is subject to water and sewer utility charges, a common
TUF bill will be sent to the responsible party. See subsection 3.45.090 for special rate calculation
procedures related to mixed-use properties for exceptions to this rule.
3. For a developed residential or non-residential property that is not subject to water and sewer utility
charges, the TUF bill will be sent to the property owner.
4. All TUF bills become due and payable per date noted on the bill.
5. If payments received from city utility billings are inadequate to satisfy in full all balances, credit will
be applied proportionately between funds, unless directed otherwise by the city manager.
3.45.120 Commencement of charges and collection
A. For new construction, service charges will commence with the issuance of a building permit or installation
of a water meter, whichever comes first. Developed real property annexed to the city shall begin paying the
fee the first month following annexation, regardless of whether or not the parcel is connected to city water or
sewer.
B. For existing structures, service charges will commence upon the effective date noted in Section
3.45.030.A.
3.45.130 Waiver of Fees.
A. Applying for a waiver. Any person desiring a waiver must submit an application on city forms and be
submitted not less than 14 days prior to the billing date of the period for which the waiver will be applied.
Persons requesting a waiver must document that they meet the criteria and pay any associated application fee.
Only one discount or waiver will be granted at a time for individual properties. Waivers will only be applied
prospectively; no retroactive waiver or refund will be issued. Except as set forth below, waivers expire after
12 monthly billing cycles. Those who qualify may reapply within the 60 days prior to the expiration of the
waiver.
B. Vacancy Waiver.
1. When any developed property within the city becomes vacant, as defined in section 3.45.020, and
water service remains in effect, upon written application of the property owner, the TUF will be billed at
the lowest available rate upon the approval of the city manager.
2. When any developed property within the city becomes vacant, as defined in section 3.45.020, and
water service is discontinued, upon written application of the property owner, the TUF will not be billed
if all current and outstanding water, sanitary sewer, storm server and transportation utility fee charges
have been paid in full.
3. The city manager is authorized to investigate any developed property for which a fee reduction or
waiver application is submitted to verify any of the information contained in the application. The city
manager is also authorized to develop and use a standard form of application for fee reduction or waiver.
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The form will provide space for verification of the information and the person signing the form must
affirm under penalty of perjury the accuracy of the information provided.
C. Hardship Waiver.
1. The responsible party may qualify for a waiver if the person meets the income criteria, which is
defined as a household earning less than 80 percent of the HUD median household income in Newberg.
2. The principal owner of a multi-family residential property may qualify for a waiver if the property is
identified as a low income qualified housing identified by the Housing Authority of Yamhill County.
D. Unemployment waiver. An unemployment waiver provides a six-month waiver to residents who have had
the responsible party recently laid off from their job. Evidence of receipt of current unemployment benefits
and proof of residency at the service address is required. Residents can reapply for the waiver if still receiving
unemployment benefits after six months.
E. Motor vehicle discount. A discount can be obtained for residential class households in which no one owns
a motor vehicle. The discount is good for one full year after the discount is approved or until a vehicle is
acquired by the household. Residents must demonstrate that each member of the household of driving age
does not have a vehicle. Qualifying residents must reapply each year to receive a waiver for the next 12
months.
F. The amount of transportation utility hardship waivers will be as follows:
1.
2.
3.
4.

Vacancy – 100% waiver
Hardship – 50% waiver
Unemployment – 50% waiver
Motor Vehicle Discount -50% waiver

3.45.140 Appeals.
A. Section 3.45.030, Administration, outlines the process to establish and adjust categories. Any responsible
party who disputes any interpretation by the city manager regarding the category assigned to the developed
property or developed use, may appeal that interpretation under this section. The appeal will be denied unless
it is made within the time allowed, as stated below, and follows the process provided by this section. Appeals
that result in changes in the TUF become effective with the next billing cycle.
B. A responsible party who disputes the assigned category may submit a written appeal to the city manager
within fifteen business days from the date of the city manager’s decision. The appeal must specify the basis
for appeal and include an engineering study prepared by a licensed professional engineer using ITE manual
methodology, excepting that the pass-by and diverted trip analyses do not apply to this TUF program. Appeals
are limited to the facts relating to the developed property improvements and area, traffic generations rates,
category of use, and other factors material to the calculation of the TUF.
C. The city manager will place the appeal on a city council meeting agenda and provide the appellant with at
least ten business days’ written notice of the meeting at which the appeal will be heard. The city council will
conduct a hearing and determine whether there is substantial evidence in the record to support the decision of
the city manager. The city council may continue the hearing to gather additional information. The city council
will make a tentative oral decision and later adopt a final written decision with appropriate findings. The
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decision of the city council will be limited to the facts cited in 3.45.140.B above. The city council will base
their decision on the relevant testimony and facts provided, but there will be no refund of TUF’s previously
paid. All city council decisions are final.
3.45.150 Inspection of Developments.
The city manager is authorized to enter upon private property for purposes of conducting any studies or
collecting information bearing upon the determination of the assignment of the appropriate TUF under this
chapter.
3.45.160 Severability.
If any provision of this ordinance or its application to any person or circumstances is held to be
unconstitutional or invalid for any reason, the remainder of this ordinance or the application of the provisions
to other persons or circumstances shall not be affected.
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Exhibit B – Ordinance 2016-2811
ITE

Description

Trip Rate

Examples/Units

Refer to ITE Manual for
current residential trip
rates

Residential Home, per
Dwelling Unit (DU)

Rate: $/Unit/
Month

Residential Land Uses
210

Single-Family Detached Housing

220/230

Multi-Family

240

Mobile Home
Per 1000 sf (ksf)
Less than 18
From 18 to 30
More than 30 to 51
More than 51 to 80

Class 5

More than 80

Class 6 - Others

Special Units
Refer to ITE Manual for
current Class 6 trip rates

Senior Adult Housing Attached

253
254
255
310
320
411

Congregate Care
Assisted Living
Continued Care Retirement Community
Hotel
Motel
City Park
County Park, Farmland, Commercial
Agriculture
Golf Course
*Public Elementary School
*Public Middle/Junior High School
*Public High School
Private School (K-12)
Junior/Community College
University/College
Quick Lubrication Veh. Shop
Gas/serve Station
Gas/Serv. Station with Conv. Market
*Refer to Exhibit A, Section
3.45.100.A.10

412
430
520
522
530
536
540
550
941
944
945

4.99
3.37

$

2.61

Manufacturing
Office
Auto Repair, Clinic
Sit Down Restaurant
Convenience Store, Drive
Thru

$
$
$
$

3.72
14.66
21.35
33.46

$

97.16

Per DU

$
$
$
$
$
$
$

2.04
1.12
1.47
1.33
4.52
3.12
1.05

$
$
$
$
$
$
$
$
$
$
$

1.25
19.77
0.36
0.45
0.48
1.37
0.68
0.95
12.87
54.10
39.64

Apartment Sites, Per DU
Mobile Home Park, Per
DU

Non-Residential Land Uses
Class 1
Class 2
Class 3
Class 4

251

$
$

Per DU
Per Bed
Per Unit
Per Room
Per Room
Per Acre
Per Acre
Per Hole
Per Student
Per Student
Per Student
Per Student
Per Student
Per Student
Per Service Position
Per Fueling Position
Per Fueling Position
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Attachment A

Newberg Pavement Maintenance and Funding Master Plan
Ad-Hoc Advisory Committee Meeting #5
Wednesday, February 8, 2017 6:00 – 9:00
Permit Center – Large Conference Room, City Hall

DRAFT Meeting Summary
Committee Members not Present:
Carr Biggerstaff, Chehalem Valley Chamber
Don Clements, CPRD
Fred Gregory, GFU
Dave Hampton, Friendsview Retirement Comm.
Bill Rourke, Citizen
Matt Zook, City of Newberg Finance

Committee Members Present:
Bob Andrews, Mayor
E.C. Bell, Chehalem Valley Presbyterian Church
Patrick Johnson, Council
Greg McKinley, A-DEC
Dave Parker, Newberg School District
Jack Reardon, Citizen
Maureen Rogers, Chapters

Public Present:
Stephen McKinney, City Council

Staff and Consultant Team Present:
Jay Harris, City of Newberg
Deb Galardi, GRG
Kristen Kibler, JLA
Tony Roos, Kittelson
Truman Stone, City of Newberg

Introductions/Meeting Purpose/Public Comments
The purpose of the meeting was to review the draft ordinance that Council has seen and have some follow-up
discussion on several items in the ordinance. Council had several questions and requested some additional
discussion and feedback from the ad-hoc committee. The committee will go through several topics and
provide feedback to council at this meeting.
There were no public comments at this time.
Review of Staff Work and Council Discussion
Since the last Ad-Hoc meeting, council has had two readings of the draft ordinance. There was discussion and
questions at the council meetings, as well as public testimony. Many are curious about potential fee numbers
and when a fee might be implemented. The likely start time would be July 1 – to match up with fiscal years
and budgeting cycles for many agencies/organizations. The Council minutes for the last reading had been
distributed to the committee. If adopted, there will need to be clear public information and web updates
related to the fee amounts and how it is calculated or structured. The city assumes there is another phase of
funding for roads, such as a gas tax, but that is not being moved forward to voters this year. Everyone agrees
that this alone will not fix Newberg roads.
Review of Draft Ordinance with Committee Discussion on specific issues for council
The group discussed the following topics and provided feedback for Council. This has been organized in
order of topic, not discussion order that often switched between topics before returning to the topic being
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reviewed and discussed.
Funding split—Council had agreed with the ad-hoc committee’s earlier recommendation of using a split that
was based on collecting 35% of funds from residences. The data lends itself to this split and there was a sense
that residents should not subsidize businesses. More trips are based on business and commercial activities.
The group reviewed the differences in the residential classes. Single family, multi-family (condos, apts.), and
mobile homes have different classes.
Funding Model—The ad-hoc committee had recommended the “variable fee within class” methodology for
calculating fees. Council had reviewed all the models; council members and some community members still
wanted to know more about the “trip generation” model methodology. The group discussed the models
further. The lower the class means the lower the assumption of trip generation, so trips are still factored in.
Some said this was not clear at the council reading. They thought it should be made clear that the classes are
based on data about trips for the classes. The trip generation model is based more precisely on trips by each
site and would take considerably more FTE to administer. Trip generation would be able to provide more
variation in rates, but would still need to plan for similar revenue. The main drawback for the trip generation
model was labor needed to administer. There are 584 properties that are non-residential. With the trip
generation model, there could be 584 different rates. The “variable fee within class” model was still
recommended by the ad-hoc committee.
Heavy Vehicle Clause—The group discussed the impact heavy vehicles have on roads and if or how that
could be factored into the fees. The topic had been raised at Council. The fee classes are based on ITE codes,
so they do account for more/frequency of trips. Classes do not cover the load size. Everyone agreed that truck
weight affected roads, but that it didn’t need to be part of the transportation utility fee. There was some
general agreement that it would be too complicated to calculate. Over time, truck routes should be
repaired/rehabilitated to carry heavy loads, with thicker base rock under the pavement. The group agreed that
this process did not need to include a heavy vehicle clause, but another city process could examine truck
routes and making sure road classifications were up to date so that they were scheduled for appropriate
repairs. The group recommended that a heavy vehicle clause not be included in a transportation utility fee, but
they felt the city should still continue separate discussions related to heavy loads on roads and truck routes. A
construction impact fee or loading dock fees were ideas to address this, but could be discussed separate from
any TUF.
Prioritization of Improvements—Council had discussed concerns about the funding program and the fees not
being equitable if roads in poor condition could not be fixed. The majority of the poor roads are concentrated
in the oldest area of the city. The computer model that prioritizes road projects each year chooses a mix of
maintenance vs. rebuild, with more emphasis on maintaining good road and not letting the PCI slip lower.
However, geographic equity had been discussed at the ad-hoc committee and again at the council. Both
groups had recommended that there should be some discretion in being able to make sure there are
improvements being made throughout the city. The ad-hoc committee discussed what would happen if a
prioritization clause was used. This would mean pushing some poor roads up in the schedule. Since funding
would generally be the same over the next years, this might push a 10-12 year program into a 15 year
program. There was some discussion about borrowing money in advance to be able to get to some of the
worst roads earlier. Borrowing may cost a little more, but it is possible. Borrowing a larger amount up front
via a revenue bond allow the City to move forward with a loan sooner. There may also be an ODOT loan that
could work – this loan would not promise the full faith of the city. Someone mentioned that inflation and
interest also needed to be factored. Any loan would need to be guaranteed through future revenue of the
transportation utility fee program, so the city needs to know that the funds are there. There was agreement that
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everyone should benefit from paying a fee – either by seeing roads repaired in their neighborhood or on routes
to school or work. The ad-hoc committee would want neighbors to see the road repairs and know that the
program is working. The group agreed on a recommendation that would assure there would be work
scheduled in all areas of the city. They agreed that a prioritization clause should specify that no less than 30%
of annual funds should be spent on roads in bad and failed condition in each year.
Waivers—Council did not need any additional feedback on waivers included in the draft ordinance. The adhoc committee reviewed what had been included and asked some clarification questions. If properties are
vacant (not generating trips), they are eligible for waiver. Income hardship waivers are eligible for a 50%
waiver. Unemployment status is eligible for a 6-month, 50% waiver. Non-vehicle owners are eligible for a
50% waiver; the remaining 50% accounts for trips generated by the residence – mail, service calls, garbage
truck, etc. The effect of all the waivers is anticipated to be a loss of approximately $32K. There were some
questions about fees on undeveloped properties. An undeveloped property would likely fall under a lower
class, depending on what it was used for, and already have a lower rate. This was already captured in the
model.
Caps/Maximum Fees—Council had asked for additional feedback on fee caps that could put a maximum fee
in place. There are 584 non-residential properties. Tony Roos reviewed minimum and maximum sample bills
in the various classes with no cap or maximum fees. Committee members asked about specific properties and
Tony showed examples of Newberg properties that would pay the most in fees on one property. They also
discussed the effect of having multiple properties. A business in a lower class with multiple properties may
pay a combined high fee than one larger property higher class if caps were in place. If a cap of $600 was in
place, there are about a dozen parcels that benefit by the reduced fee. Fred Meyer is a main example that was
cited. With a cap, they save considerably. The committee reviewed tables and fees for different properties.
The $600 fee cap seemed too simple and didn’t benefit those that fell just below, i.e. a smaller business with
fewer trips being charged $575/month would not benefit by a $600 cap for a much larger property. This
would also reduce overall revenue. When a cap of $600 is used, the revenue loss is about $150K. A $1000 cap
would benefit about six parcels and show revenue loss of about $100K. The committee also discussed how a
$600 cap could benefit non-profits, such as the school district or CPRD. With multiple properties, the total
fees add up. This is discussed in next topic section. The group agreed that the caps needed more discussion.
There was a request to see some variation in the cap, i.e. a cap based on a percentage over a certain amount.
Tony will do more work on this for their review and discussion. Tony could also look at caps that other
communities may use. If caps were used, the community would want to know who was benefitting. The group
would have another meeting to discuss a different methodology for caps.
Combining non-profit properties—Council had asked for additional feedbacks on combining properties to
reduce bills. The school district had given testimony at the council meeting about the fees. They believed they
had responsibility in helping maintain the roads that their buses use, but wanted to make sure the fee could
work within their budget. With fees applied to each school site, the combined fee could impact their budget,
which comes from public taxes. The group discussed other non-profits, such as George Fox or churches. The
ITE codes put churches in a classification that has a lower fee. George Fox and the public school district both
had methodology that factored number of students. Committee members recognized that George Fox had
more ability to pay through internal fees or tuition than the tax-based public school district. Tony reviewed the
application of a $600 cap on schools if the multiple public school properties were combined by type – high
school, middle school, and elementary or into just one group. With a cap, the school district would save in
monthly fees. The same approach was also taken on all the CPRD properties or all City properties. The group
agreed that looking at combining for these groups might make sense. The discussion of caps was tabled until
the next meeting, so this would need to be included with that continued discussion.
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Targeted revenue—Council had understood the target revenue number of $2.5M, with about half coming
from a transportation utility fee. Caps and waivers can reduce the overall revenue collected, meaning the
target won’t be collected and the program takes longer to improve roads. The ad-hoc committee discussed
whether the target should be raised to accommodate caps and waivers. If that was done, the remaining parcels
and residents pay more to subsidize the caps/waivers. Overt time, new developments and residents would add
to the revenue. The group will discuss again at the next meeting.
Next steps
The ad-hoc committee agreed to meet again to continue their discussion on caps, specifically a method based
on percentage above a cap that may be more equitable. They would also follow-up on the combining of nonprofit organization properties, like schools and parks. They would also give feedback on target revenue, which
is affected by these reductions in fees. There was also a confirmation that the Council could formalize
adjustments to the ordinance in the future.

Meeting Adjourned
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Attachment A

Newberg Pavement Maintenance and Funding Master Plan
Ad-Hoc Advisory Committee Meeting #6
Thursday, March 2, 2017 4:30 – 6:00
Permit Center – Large Conference Room, City Hall

DRAFT Meeting Summary
Committee Members not Present:
Carr Biggerstaff, Chehalem Valley Chamber
Don Clements, CPRD
Maureen Rogers, Chapters
Bill Rourke, Citizen

Committee Members Present:
Bob Andrews, Mayor
E.C. Bell, Chehalem Valley Presbyterian Church
Fred Gregory, GFU
Dave Hampton, Friendsview Retirement Comm.
Patrick Johnson, Council
Greg McKinley, A-DEC
Dave Parker, Newberg School District
Jack Reardon, Citizen
Matt Zook, City of Newberg Finance

Public Present:
Stephen McKinney, City Council
Mark Grier

Staff and Consultant Team Present:
Joe Hannan, City of Newberg
Jay Harris, City of Newberg
Kristen Kibler, JLA
Tony Roos, Kittelson
Truman Stone, City of Newberg
Introductions/Meeting Purpose/Public Comments
The purpose of the meeting was to continue discussion from the February meeting on fee caps, combining like
uses (for school district, CPRD, etc.), and the effect of these reductions on target revenue. The ad-hoc
committee feedback would be incorporated into the third Council reading of the ordinance in April.
The group reviewed the direction of the ordinance from their last meeting.
 Funding split – confirmed 35% residential, 65% non-residential
 Variable by class was confirmed as the rate model
 Heavy vehicle clause would not be included in fee ordinance, but recommended to Council/staff for
future action
 Prioritization clause would be included to assure that “no less than 30% of funding” would be
allocated to poor condition roads. Mayor Andrews stressed the importance of this wording to make
sure that at least 30% was always spent on poorest condition roads. More could be spent, but “no less
than 30%” of the annual funding.
 Fee waivers were appropriate for low income residents, vacancies, unemployment, and residences
with no vehicles.
The group would focus on the remaining topics: Fee caps, combining like uses for non-profit parcels, and
target revenue (the number that was initially used to calculate fees)
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There were no public comments at this time.
Review of Draft Ordinance with Committee Discussion on specific issues for council (continued from
last meeting with updated information)
This discussion was a continuation from the previous meeting with additional information on the impact
specifically of fee caps.
Fee Caps— The group had general discussion on fee caps, public perception, and impact of fee caps. They
looked at different methods for applying discount caps, specifically caps at $500, 600, or $1000 with an
additional percentage added in based on the square footage. This was suggested at the last meeting to address
businesses in the same classes that fell just below a flat cap and those that benefit greatly with a flat cap, i.e.
there should be some noticeable fee difference between businesses in the same class that would pay $575 vs a
business paying a reduced cap of $600 (from a much higher uncapped fee). They looked up several businesses
and compared monthly fees using the table Tony Roos had updated with the discount cap methodology. The
following highlights discussion items on fee caps.
 Why would we reduce the revenue by offering caps? If the goal is to address road conditions, caps
would reduce the ability to raise revenue.
 Why would we offer caps? There is a desire to be friendly to business and businesses may need to pass
along fees to customers, many of which are likely Newberg residents. There are about a dozen
businesses that pay quite large monthly fees.
 Will the residents end up paying for the cost of any fees? If there is a cap on some parcels, and the
revenue target is increased to make up for the loss of capped fees, the fees would get redistributed for
everyone and increase slightly for those not capped. If the revenue target remains the same, there is a
revenue loss from the cap.
 Why would some businesses get a break from paying the fee while others do not? The group was
concerned about some parcels seeing a large benefit from the cap while others hovered just below the
cap limit and saw no reduction of fees. They also discussed businesses that had multiple parcels that
may have a combined fee not eligible for a cap.
 Do other cities have caps? Tualatin does not. They started their fee earlier so it is lower and their road
never fell into the same condition. Tigard bases fees on parking stalls. This is probably more difficult
to administer.
The group discussed the caps throughout the meeting. In the end, they recommended that there be no caps
offered. They understood this would be unfavorable to a few businesses, but there was a common sense that
there was no fair way to apply caps that didn’t reduce the revenue available for roads or create an increase for
others paying their full fees.
Combining non-profits—The group discussed whether to combine properties for the school district and parks
district. Other consolidation of city buildings would not see any fee reduction, even if caps were in place.
Tony Roos had done some additional research on parks trips; there would now be just a negligible difference
in the total fee paid by the Chehalem Parks and Recreation District, even if caps were in place. The group
agreed that the only non-profit needing some special consideration in how it is grouped is the school district.
The group agreed that only the Newberg School District would be combined. The group did not believe any
other non-profits or for-profits should be considered for combining parcels when billing. This would be more
complicated to administer. Since it was unique, the Newberg School District would be in its own section of
the ordinance. It would need to be consolidated for billing purposes, so would need separate language.
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Target Revenue—The group knew that caps and waivers would mean reduced revenue. They want to see a
fund that is able to accomplish pavement maintenance. They looked at the impact on fees for all the classes if
caps were in place. Many felt strongly that the monthly rates should not get higher by increasing the target to
capture loss in revenue. Many felt that the residential rates should not go above $5/month on municipal
services bills. This was another factor in not recommending caps. They recommended the target revenue
remain at $1.2M knowing the waivers would still reduce the actual revenue. They also recognized that over
time, new businesses and residents would add to the revenue.
Summary of Recommendations from this meeting:
 Keep the target revenue at $1.2M to avoid increasing rates for those not receiving waivers
 Do not offer caps to be fair among the different non-residential properties
 Combine school district properties in its own section of the ordinance, since it will be calculated
differently with combined parcels of high, middle, and elementary schools.
Next steps
Staff will make adjustments in the draft ordinance prior to the next council reading scheduled in April. Adhoc committee members are encouraged to attend and testify. If approved, the transportation utility fee could
take effect as early as July 1. There will need to be information about the fee amounts for all users and the
pavement maintenance.

Meeting Adjourned
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Appleton City Council approves change to special assessments

Appleton City Council approves change to special
assessments
By:

WeAreGreenBay.com ()
Updated: Aug 06, 2014 11:14 PM CDT

Appleton, Wisconsin - APPLETON, Wis. (WFRV) - Property owners concerned about special assessments
received some good news Wednesday night.
The common council voted unanimously to change the utility portion for city-issued special assessments.
Property owners will no longer be assessed for sewer mains running down the middle of the street only for
laterals.
The move will affect the city's budget, but council members say it's the right thing to do.
"In the long run it may lead us to reconsidering rates," Alderman Kyle Lobner says, "but it's not a big change in
the grand scheme, and we think it's worth it to avoid having to hit people with this major bill when their
assessments happen."
The highly-debated special assessment issue regarding street reconstruction and a proposed wheel tax - is up
next for the council.

Copyright 2014 Nexstar Broadcasting, Inc. All rights reserved. This material may not be published, broadcast, rewritten, or
redistributed.

https://www.wearegreenbay.com/news/appleton-special-assessments-change/162892783
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Supreme Court of Wisconsin.
CED PROPERTIES, LLC, Plaintiff-Appellant-Petitioner, v. CITY OF OSHKOSH,
Defendant-Respondent.
No. 2016AP474
Decided: April 03, 2018
For the plaintiff-appellant-petitioner, there were briefs filed by Erik S. Olsen, Joseph J. Rolling, Andrew
D. Weininger, and Eminent Domain Services, LLC, Madison. There was an oral argument by Erik S.
Olsen. For the defendant-respondent, there was a brief filed by Richard J. Carlson and Silton Seifert
Carlson, SC, Appleton. There was an oral argument by Richard J. Carlson.
¶ 1 CED Properties, LLC (CED) challenges the special assessment imposed by the City of Oshkosh
(City) 1following the reconfiguration of a traditional traffic light intersection into a roundabout.2 We
review the unpublished court of appeals decision, CED Properties, LLC v. City of Oshkosh, No.
2016AP474, unpublished slip op., 373 Wis.2d 767, 2017 WL 218343 (Wis. Ct. App. Jan. 18, 2017),
affirming the circuit court's grant of summary judgment in favor of the City.3 CED raises two issues: (1)
whether the term “special benefits” in Wisconsin's eminent domain statute has the same meaning in
Wisconsin's special assessments statute, and if so, whether the City's denial of the existence of any special
benefits during the earlier eminent domain proceeding precludes the City from asserting the conferral of
special benefits in the later special assessment action; and (2) whether CED raised genuine issues of
material fact precluding summary judgment.
¶ 2 We hold that “special benefits” has the same meaning under both statutes. Although the failure to raise
the issue of special benefits in an eminent domain action does not necessarily preclude a municipality
from later doing so in a special assessment action, a municipality's admission that special benefits are
non-existent in the context of an eminent domain proceeding constitutes relevant evidence in a later
challenge to the special assessment.
¶ 3 We further hold the court of appeals erred in concluding CED failed to overcome the presumption of
correctness afforded the City's special assessment and to establish sufficient genuine issues of material
fact. The affidavit of CED's expert raises material factual issues in dispute, including whether the
roundabout project conferred a local rather than a general benefit, whether the project conferred any
special benefits on CED's property or actually diminished its value, and whether the amount of the special
assessment was fair and equitably apportioned among the commercial properties involved as well as
proportionate to the benefits accruing to the property. Because we conclude CED overcame any
presumption of correctness by presenting competent evidence to the contrary, we reverse the decision of
the court of appeals and remand to the circuit court for a trial.
I. BACKGROUND
¶ 4 CED owns property located on the northeast corner of the intersection of United States Highway 45
and State Highway 76. Locally, United States Highway 45 is called Murdock Avenue and State Highway 76
is called Jackson Street. A Taco Bell franchise has operated on the property since 1992.
¶ 5 In January 2008, the City and the Wisconsin Department of Transportation entered into an
improvement plan agreement to reconstruct and install a multi-lane roundabout at the Jackson-Murdock

intersection. The reconstruction plan proposed the removal of traffic signals, concrete and asphalt paving,
concrete driveway approaches, sidewalk replacement and repair, sanitary and storm sewer laterals, and
the improvement of streetscaping and landscaping. The plan required the City to take about six percent of
CED's property to ensure enough space to build the roundabout. The City used its power of eminent
domain under Wis. Stat. ch. 32 to do so. In April 2012, after lengthy litigation, the City and CED agreed
the City would pay CED $180,000 just compensation for the taking. During that litigation, the City filed
with the circuit court the appraisal of its expert, Patrick Wagner. According to Wagner's report, the City's
partial taking caused CED's property to decrease in value by $38,850, and he testified during his
deposition that the taking did not confer any “special benefits” on CED's property under Wis. Stat. §
32.09(3) (2015-16).4
¶ 6 In July 2010, the City passed a resolution that levied special assessments upon CED's property and
other commercial properties pursuant to its police power under Wis. Stat. § 66.0703(1)(a) 5 to help fund
the intersection improvement project. CED challenged the special assessment, but the City argued the
challenge was untimely. That dispute ended after this court ruled that CED's appeal of the assessment was
timely and its complaint sufficient; we instructed the circuit court to grant summary judgment in favor of
CED. See CED Properties, LLC v. City of Oshkosh, 2014 WI 10, 352 Wis. 2d 613, 843 N.W.2d 382
[hereinafter “CED I”].6
¶ 7 Following this court's decision in CED I, the City re-assessed CED pursuant to Wis. Stat. §
66.0703(10),7imposing a special assessment of $19,486.36 based on CED's frontage along Jackson Street
and $20,616.67 based on CED's frontage along Murdock Avenue for a total special assessment of
$40,103.03.8 The City issued a final resolution authorizing the re-assessment and a report describing the
special benefits conferred upon CED as: “a substantial increase in accessibility, which includes safer,
lower cost, and shorter travel times for customers, deliveries and employees. These special benefits are
different in kind than those enjoyed by the public for through traffic.” The City said additional special
benefits were conveyed by correcting sidewalk defects in sections contiguous with the property, which
“provide[d] a safe corridor for pedestrians to access the site,” and by improving the streetscape, which
enhanced the property's overall aesthetics.
¶ 8 The City's report further explained that the project improved the intersection's primary function of
moving and carrying traffic (a “community benefit”) as well as the secondary benefit of providing access to
traffic flow (a “special benefit” to abutting property owners, like CED). According to the City, this
intersection served about 25,000 vehicles each day, with 1,973 (or about 7.9 percent) of those vehicles tied
to stops at the Taco Bell on CED's property. The City's analysis indicated that before the roundabout, it
took a vehicle 37.9 seconds to travel through the intersection; this was reduced to 10.5 seconds per vehicle
after the project.
¶ 9 CED again appealed the special assessment to the circuit court, claiming the project conferred only
community or general benefits of better traffic flow and no local or special benefits at all. CED further
claimed the assessment was unreasonable because it had no nexus between the linear feet upon which the
property was assessed and the alleged benefits conferred.
¶ 10 The City moved for summary judgment. It acknowledged the improvement conferred public benefits,
but asserted that the improvement also conferred special benefits assessable against CED, that the
resulting assessment was reasonable, and that CED failed to overcome the presumption of correctness
afforded the City's assessment.
¶ 11 CED opposed the motion, arguing that because the City conceded “special benefits” did not accrue to
CED's property during the Wis. Stat. ch. 32 eminent domain action, the City forfeited the opportunity to
assert “special benefits” during the later special assessment appeal. Alternatively, CED argued that even if
asserting special benefits during the eminent domain action was not a condition precedent to asserting
them during the ch. 66 special assessment action, the improvements were not local in nature, no special
benefits accrued, and the assessments' costs were unreasonably apportioned among the abutting property
owners. CED also argued that the special assessment violated the equal protection clause of the Wisconsin
and United States Constitutions.9

¶ 12 In support of its arguments, CED submitted the affidavit and appraisal of its expert witness, James C.
Johnson. According to his affidavit, Johnson is a certified general appraiser who was previously employed
by the Wisconsin Department of Transportation as an “access specialist.” During his time with that
department, he “served on the committee that established the 'Special Benefits Criteria' which were
implemented and used by the [department] for assessing whether benefits were general benefits or special
benefits.” He cites to cases on which he acted as an “access expert ․ on the issue of reasonable access.” He
served as the department's “litigation coordinator,” training the department's consultant appraisers “on
evaluating general vs. special benefits.” “[A]ll requests for changes in the amount of compensation due to
landowners in the southwest region were reviewed by [Johnson] ․ includ[ing] consideration of any access
issues, general benefits, and special benefits.”
¶ 13 Having personally inspected CED's property, Johnson believed that “absolutely no benefit to [CED's
property], let alone a special benefit” arose from any of the improvements. In fact, Johnson opined that
the roundabout was a detriment to CED's property, explaining: “Retail fast food sites like the subject are
more valuable when they are on controlled intersections” since “[g]reater time at the intersection is
desirable for the subject because the subject is an impulse stop.” According to Johnson's appraisal, as of
October 29, 2009, the roundabout project caused the fair market value of CED's property to decrease
$251,370.
¶ 14 CED also submitted an affidavit from its attorney, attaching, as material here, Wagner's appraisal and
the page from Wagner's deposition where he said no special benefit accrued to CED's property in the
eminent domain action. CED asserted in its brief opposing summary judgment that Wagner's appraisal
and testimony precluded the City from later specially assessing CED for “special benefits.”
¶ 15 The circuit court granted the City's motion for summary judgment. It did not address whether
genuine issues of fact remained regarding the existence of a special benefit, whether the benefit was local
or general, or whether the assessment was reasonable.
¶ 16 CED appealed and the court of appeals affirmed, with Judge Mark Gundrum dissenting. CED
Properties, LLC v. City of Oshkosh, No. 2016AP474, unpublished slip op., 373 Wis.2d 767, 2017 WL
218343 (Wis. Ct. App. Jan. 18, 2017). The court of appeals' majority ruled CED failed to prove “a genuine
issue of material fact to show that it has overcome the presumption of correctness” and failed to prove the
special assessments were not reasonable. Id., ¶ 29. Judge Gundrum disagreed, concluding that CED's
expert's affidavit setting forth reasons why the project made vehicle access to CED's property “worse, not
better” was sufficient evidence that “could support a finding by a reasonable jury that a special benefit
does not exist.” Id., ¶ 34 (Gundrum, J. dissenting) (quoting First State Bank v. Town of Omro, 2015 WI
App 99, ¶ 20, 366 Wis. 2d 219, 873 N.W.2d 247). Judge Gundrum said “a jury issue exists as to whether
the Jackson-Murdock Project conferred special benefits on the CED property,” and the “matter should be
returned to the circuit court for a jury trial on the issue.” Id., ¶¶ 30, 34. CED petitioned for review in this
court, which we granted.
II. STANDARD OF REVIEW
¶ 17 This case requires us to review a grant of summary judgment against CED. “We independently review
a grant of summary judgment using the same methodology of the circuit court and the court of appeals.”
Water Well Sols. Serv. Grp., Inc. v. Consol. Ins. Co., 2016 WI 54, ¶ 11, 369 Wis. 2d 607, 881 N.W.2d 285.
The law governing summary judgment is well-known. Summary judgment is appropriate when there is no
genuine dispute of material fact and the moving party is entitled to judgment as a matter of law. Wis. Stat.
§ 802.08(2). Summary judgment must be granted “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.” Id.
¶ 18 We apply a two-step test to make this determination. Garza v. Am. Transmission Co. LLC, 2017 WI
35, ¶ 21, 374 Wis. 2d 555, 893 N.W.2d 1 (citing Green Spring Farms v. Kersten, 136 Wis. 2d 304, 314-15,
401 N.W.2d 816 (1987) ). First, this court asks if the plaintiff stated a claim for relief. Id. Second, this court
applies Wis. Stat. § 802.08(2), asking if any factual issues exist that preclude a grant of summary

judgment. Id. It is undisputed here that CED's complaint states a claim for relief. The parties' dispute
focuses on whether CED presented sufficient evidence to create any material issues of fact to overcome
the presumption of correctness.
¶ 19 “Summary judgment is a drastic remedy; therefore, the moving party must clearly be entitled to
judgment as a matter of law.” Genrich v. City of Rice Lake, 2003 WI App 255, ¶ 6, 268 Wis. 2d 233, 673
N.W.2d 361 (citing Vill. of Fontana-On-Geneva Lake v. Hoag, 57 Wis. 2d 209, 214, 203 N.W.2d 680
(1973) ). In reviewing a grant of summary judgment, we view the facts in a light most favorable to CED,
the nonmoving party. See Genrich, 268 Wis. 2d 233, ¶ 6, 673 N.W.2d 361. Any doubts as to whether a
genuine issue of material fact exists should be resolved against the City as the moving party. Id.
¶ 20 This case also involves the interpretation and interplay of two statutes, Wis. Stat. §§ 32.09 and
66.0703(1)(a). The interpretation of statutes presents a question of law we review de novo. State v. Talley,
2017 WI 21, ¶ 24, 373 Wis. 2d 610, 891 N.W.2d 390.
III. ANALYSIS
¶ 21 CED and the City disagree on whether the term “special benefits” has the same meaning in both Wis.
Stat. ch. 32 and ch. 66. CED argues that if it has the same meaning, then the City cannot take the position
that no special benefits exist in a ch. 32 action but later assert special benefits exist in a ch. 66 action. We
hold the term “special benefits” has the same meaning in both statutes, but that it is used differently in
each context. Accordingly, the City is not barred from imposing a special assessment on CED's property to
pay for improvements, provided the City establishes the improvements were local, conferred special
benefits on CED's property, and were fair, equitable, and in proportion to the benefits accruing to the
property. These issues involve questions of fact for the trier of fact to resolve.
A. The Meaning and Application of “Special Benefits”
¶ 22 We begin with the language of the statutes. See State ex rel. Kalal v. Cir. Ct. for Dane Cty., 2004 WI
58, ¶ 45, 271 Wis. 2d 633, 681 N.W.2d 110 (quoting Seider v. O'Connell, 2000 WI 76, ¶ 31, 236 Wis. 2d
211, 612 N.W.2d 659). Except for technical or specially-defined words or phrases, “[s]tatutory language is
given its common, ordinary, and accepted meaning․” Id. Additionally, because “[c]ontext is important to
meaning. ․ statutory language is interpreted in the context in which it is used; not in isolation but as part
of a whole; in relation to the language of surrounding or closely-related statutes; and reasonably, to avoid
absurd or unreasonable results.” Id., ¶ 46 (citations omitted). “Statutory language is read where possible
to give reasonable effect to every word, in order to avoid surplusage.” Id.
¶ 23 Wisconsin Stat. §§ 32.09 and 66.0703(1)(a) both use the term “special benefits.” Wisconsin Stat. §
32.09 governs “all matters involving the determination of just compensation in eminent domain
proceedings.” Section 32.09(3) provides:
Special benefits accruing to the property and affecting its market value because of the planned
improvement shall be considered and used to offset the value of property taken or damages under [Wis.
Stat. § 32.09(6) ], but in no event shall such special benefits be allowed in excess of damages described
under sub. (6).[10]
(Emphasis added.) Section 66.0703 governs the general rules applicable to special assessments imposed
by a city, town or village. Section 66.0703(1)(a) provides:
Except as provided in s. 66.0721,[11] as a complete alternative to all other methods provided by law, any
city, town or village may, by resolution of its governing body, levy and collect special assessments upon
property in a limited and determinable area for special benefits conferred upon the property by any
municipal work or improvement; and may provide for the payment of all or any part of the cost of the
work or improvement out of the proceeds of the special assessments.
(Emphasis added.)

¶ 24 Because neither statute defines the non-technical term “special benefits,” we give the term its
common, ordinary, and accepted meaning. Kalal, 271 Wis. 2d 633, ¶ 45, 681 N.W.2d 110. The common,
ordinary, and accepted meaning of the term “special benefits” itself does not change from one statutory
section to another, particularly when the statutory provisions have some relationship as they do
here.12 “Statutes in pari materia are to be interpreted together as though they were one law.” Antonin
Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts 252 (2012). In other words,
laws addressing the same subject should be interpreted harmoniously, if possible. Id. There is no textual
basis for assigning different interpretations of “special benefits” accruing to property in the context of
eminent domain versus “special benefits” conferred on property upon which a special assessment is
levied. Wisconsin courts have applied the same definition of special benefits in both the eminent domain
and special assessment contexts.
¶ 25 “Special benefits” means “an uncommon advantage.” Red Top Farms v. DOT, 177 Wis. 2d 822, 833,
503 N.W.2d 354 (Ct. App. 1993) (eminent domain); Goodger v. City of Delavan, 134 Wis. 2d 348, 352, 396
N.W.2d 778 (Ct. App. 1986) (special assessment). “Special” is defined as “[s]urpassing what is common or
usual.” Special, American Heritage Dictionary of the English Language (1992 3d. ed.). “Benefit” is defined
as “[s]omething that produces or enhances well being; an advantage.” Benefit, American Heritage
Dictionary of the English Language (1992 3d ed.). This judicial definition of “special benefits” as “an
uncommon advantage” aligns with the text of both statutes.
¶ 26 In Goodger, the court of appeals addressed whether a special benefit was conferred for purposes of
determining the validity of a special assessment. 134 Wis. 2d at 352, 396 N.W.2d 778. It adopted a plain
meaning definition of “special benefits” to denote “uncommon advantage” because “[a]bsent ․ a legislative
definition, the ordinary and accepted meaning of a word used by the legislature can be established by
reference to a recognized dictionary.” Id. (citation omitted).
¶ 27 The legislature uses the term “special benefits” in each statute differently. In Wis. Stat. § 32.09(3),
the term begins the subsection and is qualified by the words that follow: “Special benefits accruing to the
property and affecting its market value because of the planned improvement․” In Wis. Stat. §
66.0703(1)(a), the term is embedded in the middle of a sentence and is not qualified by an effect on the
property's market value: “․ for special benefits conferred upon the property by any municipal work or
improvement․” Although the meaning of the term “special benefits” itself remains the same in both
statutes, how it is used and applied in the eminent domain and special assessment contexts is textually
different.
¶ 28 In the eminent domain statute, “special benefits” are restricted to those local improvements that
affect the market value of the property 13 for purposes of determining whether to offset compensation to
the owner of property taken for a planned public improvement. If the improvement project necessitating
the taking does not affect the market value of the property, then the City is not entitled to an offset for any
special benefits accruing to the property because of the planned improvement. An assertion of “special
benefits” in eminent domain actions acts as an affirmative defense for the condemnor; the governmental
body has the burden of showing it is entitled to an offset when property immediately increases or
imminently will increase in market value. Hietpas v. State, 24 Wis. 2d 650, 656-57, 130 N.W.2d 248
(1964); see also Molbreak v. Vill. of Shorewood Hills, 66 Wis. 2d 687, 703, 225 N.W.2d 894 (1975)
(“special benefits accruing to land not taken in eminent domain ․ may be set off against damages if they
enhance the market value immediately” (emphasis added) (citing Hietpas, 24 Wis. 2d at 656-57, 130
N.W.2d 248) ).
¶ 29 The statutory qualification in Wis. Stat. § 32.09(3) links special benefits to an effect on the market
value of the property. When the property's market value remains unaffected by the planned improvement,
a particular taking may not require an offset against compensation owed to the property owner.
Regardless, the improvement project may nevertheless confer special benefits on the property owner
within the meaning of ch. 66.
¶ 30 Wisconsin Stat. § 66.0703(1)(a) does not condition special assessments on the conferral of special
benefits affecting the market value of the property. The work or improvement must only provide an

uncommon advantage specific to that property. See Genrich, 268 Wis. 2d 233, ¶¶ 13-14, 673 N.W.2d 361;
Goodger, 134 Wis. 2d at 352, 396 N.W.2d 778. Under § 66.0703(1)(a), “special benefits” can include an
increase in market value following the improvement. Molbreak, 66 Wis. 2d at 703, 225 N.W.2d 894. But
the text does not require it.
¶ 31 CED argues that the word “shall” in Wis. Stat. § 32.09(3) is mandatory language requiring the City to
consider and use any special benefits to offset compensation to the property owner in an eminent domain
action; therefore, CED argues, failing to raise special benefits in an eminent domain action forecloses a
municipality from later assessing the property for special benefits purportedly conferred. This argument
ignores the narrowing of § 32.09(3)'s mandate to only those special benefits affecting a property's market
value. In the absence of an immediate or imminent increase in a property's fair market value triggered by
the planned public improvement, the municipality need not consider or use special benefits to offset the
value of property taken under § 32.09.14
¶ 32 In the eminent domain proceeding involving CED's property, the City's expert witness testified that
he did not believe CED's property received any special benefits from the improvement project:
Q. Okay. In your appraisal here, did you find any special benefits to the subject property?
A. No.
Q. Okay. Are there any special benefits to the property in this case?
A. I don't believe so.
This testimony does not resolve the issue of special benefits in the context of a special assessment because
the record is unclear regarding whether the City's expert identified no special benefits that affected the
property's market value or if he identified no special benefits whatsoever.
¶ 33 We conclude that “special benefits” has the same meaning in each statute, but the failure to raise the
issue of special benefits in an eminent domain action does not necessarily preclude a municipality from
levying and collecting “special benefits” via a subsequent special assessment. Notably, in an eminent
domain action, only special benefits accruing to the property that affect its market value because of the
planned improvement are required to be considered and used to offset the value of the property taken.
Wis. Stat. § 32.09(3). In contrast, special assessments upon property may be levied and collected for
special benefits conferred on the property by the improvement, regardless of the impact on the property's
market value; Wis. Stat. § 66.0703 is silent on the subject.
¶ 34 CED decries the inefficiency and burden of forcing property owners to “endure” two proceedings;
however, the remedy lies not with the judiciary but with the legislature, which produced the ostensible
problem. Perhaps, as CED contends, the legislature did not intend this result but this court does not
divine the legislature's intentions; it interprets what the legislature actually enacted.
B. Prerequisites to Police Power Special Assessments
¶ 35 While the City's denial of special benefits in the eminent domain action does not foreclose its
assertion of special benefits in a subsequent special assessment, the City must satisfy certain
requirements in order for its assessment to be valid. In order for the City to exercise its police power 15 to
levy a special assessment on property to pay for public improvements, three requirements must be met:
(1) the improvement must be local rather than general; (2) the improvement must confer special benefits
on the property; and (3) the assessment must be fair and equitable and in proportion to the benefits
accruing. First State Bank, 366 Wis. 2d 219, ¶ 9, 873 N.W.2d 247 (citations omitted). These three
requirements are interdependent. If the improvement is deemed general, the inquiry stops and the special
assessment is not permissible. If the improvement is local, the analysis shifts to whether the property
received special benefits. If not, the special assessment is invalid. If special benefits are found, the review
moves to the assessment's reasonableness. Each requirement is addressed in turn.

1. Local versus general improvements
¶ 36 Because special assessments can be levied only for local improvements, the character of the
improvement must first be determined before the propriety of the assessment is considered. Genrich, 268
Wis. 2d 233, ¶ 9, 673 N.W.2d 361. A public improvement is general in character if it “confers a
substantially equal benefit and advantage on the property of the whole community or benefits the public
at large.” Duncan Dev. Corp. v. Crestview Sanitary Dist., 22 Wis. 2d 258, 264, 125 N.W.2d 617 (1964).
Typically, general improvements are “financed by general taxes.” Id. Because a general improvement
benefits the whole community, it may naturally provide a benefit of some degree to the affected property.
In contrast, although a local improvement “may incidentally benefit all the property in the municipality
and the public at large” it “is made primarily for the accommodation and convenience of inhabitants of a
particular area in the community whose property receives a special benefit from the improvement.” Id.
(emphasis added). “The fact that an improvement confers a general benefit on the community does not
mean that certain property cannot benefit specially.” Molbreak, 66 Wis. 2d at 699, 225 N.W.2d 894 (first
citing Brock v. Lemke, 51 Haw. 175, 455 P.2d 1, 3 (1969); then citing 63 C.J.S. Municipal Corps. § 1314)
(special assessment); see also Red Top Farms, 177 Wis. 2d at 829, 503 N.W.2d 354 (“special benefit ․
accrues to a property owner in addition to the benefit enjoyed by other property owners in the
community”).
¶ 37 Because special assessments can be levied only “for local improvements ․ the circuit court must
examine whether the improvement was local, that is, whether the purpose was to accommodate particular
property owners and confer a special benefit.” Park Ave. Plaza v. City of Mequon, 2008 WI App 39, ¶ 20,
308 Wis. 2d 439, 747 N.W.2d 703 (citations omitted). In order to be considered local rather than general,
the special benefit must also have “the effect of furnishing an uncommon advantage to a property
differing in kind, rather than in degree, from the benefits enjoyed by the general public.” Id., ¶ 17
(citations omitted); Genrich, 268 Wis. 2d 233, ¶ 14, 673 N.W.2d 361; Petkus v. State, 24 Wis. 2d 643, 648,
130 N.W.2d 253 (1964). This concept dates back to 1851, when this court held that “common advantages
to the neighborhood were not chargeable as benefits ․ but only such as were peculiar to [the particular
parcel].” Red Top Farms, 177 Wis. 2d at 826, 503 N.W.2d 354 (citing Milwaukee & Miss. R.R. v. Eble, 3
Pin. 334, 358 (1851) ). The test is whether the property upon which the special assessment is levied “has
gained a benefit not shared by any other parcel.” Id. at 832, 503 N.W.2d 354.
2. Special benefits
¶ 38 If an improvement is local in character, the next consideration is whether the improvement conferred
special benefits on the subject property. Section III.A comprehensively examines the meaning of “special
benefits.” Additionally, we note that “a benefit could accrue without any actual use of the improvement.”
Molbreak, 66 Wis. 2d at 701, 225 N.W.2d 894. Commercial property may receive special benefits from
improved traffic safety and aesthetic improvements to an adjacent public road. Id. at 699, 225 N.W.2d
894. Finally, “the benefits necessary to sustain a special assessment ‘must be substantial, certain, and
capable of being realized within a reasonable time.’ ” Wm. H. Heinemann Creameries, Inc. v. Vill. of
Kewaskum, 275 Wis. 636, 641, 82 N.W.2d 902 (1957)(citation omitted).
¶ 39 We also address CED's argument that this court incorrectly expanded “special benefits” to mean not
only an improvement, but also to encompass a “service.” Duncan, 22 Wis. 2d at 264, 125 N.W.2d 617 (first
citing 14 McQuillin, Municipal Corporations § 38.11 (3d ed.); then citing 48 Am. Jur. 2d Special or Local
Assessments § 1 (1964) ). The expansion of “special benefits” in Duncan ostensibly to include services was
repeated but not applied by the court of appeals in Genrich, 268 Wis. 2d 233, ¶ 13, 673 N.W.2d 361, and
First State Bank, 366 Wis. 2d 219, ¶ 20, 873 N.W.2d 247 (“[a]n uncommon advantage will either increase
services to property or enhance its value”). Notably, Duncan involved an assessment based on enhanced
value of the property as a result of the improvement. 22 Wis. 2d at 268, 125 N.W.2d 617.
¶ 40 Accepting CED's argument could require us to overrule Duncan, a step we need not analyze.16 While
it is questionable whether services constitute “special benefits” for which a special assessment potentially
could be levied,17 the issue is irrelevant in this case because a roundabout is an improvement, not a
service. “Service” as defined in § 66.0627(1)(c) includes:

snow and ice removal, weed elimination, street sprinkling, oiling and tarring, repair of sidewalks or curb
and gutter, garbage and refuse disposal, recycling, storm water management, including construction of
storm water management facilities, tree care, removal and disposition of dead animals under s. 60.23
(20), loan repayment under s. 70.57 (4) (b), soil conservation work under s. 92.115, and snow removal
under s. 86.105.
Construction of a roundabout is not mentioned in the statutory definition of services and nothing in the
list of services is analogous to a roundabout. While use of the word “includes” indicates that what follows
are examples rather than an exhaustive list,18 the associated-words canon instructs that associated words
bear on one another's meaning. Brown v. Chi. & N.W. Ry. Co., 102 Wis. 137, 156, 78 N.W. 771 (1899) (“You
may know the meaning of a term by its associates,—what precedes and what follows it. When? Not in
every case; but when not apparent from the language itself.”); Scalia & Garner, supra ¶24, at 195. The
statutory examples of “services” have in common the removal or rectification of temporary but recurring
occurrences, such as snow, weeds, and dead animals, along with repair of sidewalks, curbs, or gutters—
but not the construction of a permanent structure like a roundabout.19 Contrary to the City's
characterization, infrastructure is not a service. Improved infrastructure may facilitate the delivery of
services to a property but it is not, in and of itself, a service.
3. Reasonableness
¶ 41 The third prerequisite to the exercise of the police power to levy a special assessment requires a
reasonable basis for the assessment. An assessment made under the police power is not limited to the
value of the benefits conferred on the property but must be made on a reasonable basis. Steinbach v.
Green Lake Sanitary Dist., 2006 WI 63, ¶ 13, 291 Wis. 2d 11, 715 N.W.2d 195. Reasonableness in this
context requires (1) uniformity—the assessment must be fairly and equitably apportioned among all
affected properties; and (2) uniqueness—the assessment on a particular property must be in proportion to
the benefits conferred. Genrich, 268 Wis. 2d 233, ¶¶ 20-21, 673 N.W.2d 361.
¶42 Multiple methods may be used to achieve uniformity. Id., ¶ 21. The City's selected method must be
fair and equitable and produce an assessment in proportion to the benefits accruing to the property.
Berkvam v. City of Glendale, 79 Wis. 2d 279, 287, 255 N.W.2d 521 (1977). In examining uniqueness, the
circuit court must consider the degree, effect, and consequences of the special benefits. Id. “Whether the
facts relating to a special assessment made pursuant to the police power fulfill the ‘reasonableness'
standard is a question of law ․” Steinbach, 291 Wis. 2d 11, ¶ 11, 715 N.W.2d 195. A special assessment in
substantial excess of special benefits accruing to the property is an unlawful taking without compensation.
Wm. H. Heinemann Creameries, 275 Wis. at 640-41, 82 N.W.2d 902 (citing Vill. of Norwood v. Baker, 172
U.S. 269, 279, 19 S.Ct. 187, 43 L.Ed. 443 (1898) ).
C. Genuine Issues of Material Fact Exist Regarding the Validity of the Special Assessment Levied on
CED's Property.
¶43 Having set forth the law governing the validity of assessments, we now apply it to the City's
assessment of CED's property. CED argues the court of appeals erred in affirming the circuit court's grant
of summary judgment because CED presented sufficient evidence demonstrating disputed issues of
material fact. The City responds that CED failed to overcome the presumption of correctness and
therefore summary judgment was proper. In the case of a special assessment appeal, “where the assessing
body did consider what property would be benefited by the improvement and assessed according to the
amount of the benefit ․ in the absence of evidence to the contrary there is a conclusive presumption that
the assessment was on the basis of benefits actually accrued.” Molbreak, 66 Wis. 2d at 696, 225 N.W.2d
894 (emphasis added) (first citing Hennessy v. Douglas Cty., 99 Wis. 129, 139, 74 N.W. 983 (1898); then
citing Friedrich v. Milwaukee, 118 Wis. 254, 256, 95 N.W. 126 (1903) ). To overcome this presumption on
appeal to the circuit court,
the burden is on the objector to show either that:
(1) The statutory procedure was not followed, or

(2) that the assessment was not based on benefits, or
(3) that the assessing authority did not view the premises to make such a determination, or (4) for the
objector to produce competent evidence that the assessment is in error.
Id. Significantly, the presumption of correctness exists only in the absence of evidence to the contrary.
Molbreak, 66 Wis. 2d at 696, 225 N.W.2d 894.
¶44 CED contends the affidavit of its expert witness, James C. Johnson, raises genuine issues of material
fact regarding whether the improvement plan was general or local, whether the project conferred special
benefits on CED's property, and whether the assessment was reasonable. The City dismisses the Johnson
affidavit as insufficient to overcome the presumption of correctness and asserts this matter is controlled
by Park Ave. Plaza, 308 Wis. 2d 439, 747 N.W.2d 703, in which the court of appeals upheld a grant of
summary judgment in favor of the City because the new road project resulted in increased traffic flow. We
hold that CED overcame any presumption of correctness and presented sufficient evidence to raise
genuine issues of material fact regarding whether the improvement was general or local and whether the
project conferred special benefits on CED's property. Resolution of these issues will determine whether
the circuit court reaches the reasonableness of the assessment on remand.
¶45 With respect to the first issue, the City's Initial Resolution Declaring Intent to Reassess CED's
property declares “[t]he purpose of the project is to reduce congestion at the intersection, increase traffic
safety, renew utilities and enhance aesthetics.” Generally, the City identifies the sidewalk replacement and
repair, concrete paving, new and re-laid sewer laterals, concrete driveway approaches, and
streetscape/landscape improvements as providing local and specific benefits to CED's property. The City
also points to the improved traffic flow, a substantial increase in accessibility, and reduced congestion as
local and specific benefits.
¶46 In response, CED generally argues the roundabout was constructed not to benefit nearby businesses,
but for the primary purpose of benefiting the traveling public. Specifically, CED proffers Johnson's
affidavit as evidence contradicting the City's assertion of local benefits. In his affidavit, Johnson denies
the purpose of the roundabout was local, points to a decreased value of CED's property as a result of its
construction, and opines that the project did not improve the convenience of CED's property or its
customers, noting the safety issues created by the reconfiguration of the intersection. CED also points to
evidence indicating that increased accessibility was not an effect of the reconstruction project, citing
testimony in the affidavit of the City's Assistant Director of Public Works/City Engineer that “[t]he CED
property has the exact same access after completion of the project as it did prior to the project. The
driveway access is in the same location. The driveway access has the same configuration.”
¶47 “[T]he inquiry into the nature of an improvement”—that is, whether a special benefit is local or
general—“presents a question of fact.” Genrich, 268 Wis. 2d 233, ¶ 2, 673 N.W.2d 361. “What may be
called a local improvement under one set of facts may well constitute a general improvement in the
context of different facts.” Duncan, 22 Wis. 2d at 265, 125 N.W.2d 617. On remand the finder of fact must
determine whether the purpose was to accommodate CED's property in particular, along with the other
property owners, with the effect of conferring special benefits on CED's property.
¶48 Whether a special benefit has been conferred is also a question of fact. First State Bank, 366 Wis. 2d
219, ¶ 20, 873 N.W.2d 247 (citing Park Ave. Plaza, 308 Wis. 2d 439, ¶ 20, 747 N.W.2d 703). “Summary
judgment is improper if specific facts could support a finding by a reasonable jury that a special benefit
does not exist.” Id. In this case, the testimony of the City's expert witness during the eminent domain
proceeding regarding the absence of special benefits, coupled with the comparable testimony of CED's
expert witness, who opined that “[t]here is absolutely no benefit to [CED's property] let alone a special
benefit” from the improvement, contradict the City's position in the special assessment proceeding. The
existence or absence of a special benefit presents a question for the factfinder to decide. Hietpas, 24 Wis.
2d at 656, 130 N.W.2d 248.
¶49 Here, Johnson's affidavit contains evidence contradicting the City's position; he insists the property
received no special benefits whatsoever. Johnson's affidavit and appraisal assert that the placement of the

roundabout actually impairs rather than benefits CED's property for a variety of reasons, including
reduced congestion discouraging impulse stops at fast food restaurants, the removal of landscaping that
obscured drive-thru traffic for diners inside, and the lack of direct access to the property for traffic coming
from three directions, potentially causing unsafe lane changes to access it. Johnson opines that the
roundabout's construction overall reduced the value of CED's property. The City disagrees with Johnson's
assessment and points out that the roundabout improved traffic flow through the area, improved existing
sidewalks and landscaping, and made the area safer. In his affidavit, Johnson refutes the notion that the
landscaping on the central island of the roundabout increases the value of CED's property, noting that
CED possesses no property rights in landscaping, which could be changed at any time.
¶50 Johnson's affidavit “cuts to the heart of the matter and creates a genuine issue of material fact”
rendering summary judgment inappropriate. Genrich, 268 Wis. 2d 233, ¶ 17, 673 N.W.2d 361. A
reasonable jury could find that CED's property received no benefits at all from the reconfigured
intersection or it could find that CED received the exact same benefits as the public at large. Park Ave.
Plaza is distinguishable because the property owner presented “nothing to rebut the City's conclusion that
commercial properties received special benefits.” Id., ¶ 26. Here, CED presented Johnson's evidentiary
affidavit. Because disputed issues of material fact must be resolved by the factfinder, summary judgment
was improper.
¶51 Additionally, CED contends that the assessment imposed upon it was unreasonable because it was
unfairly and inequitably apportioned among similarly situated property owners. CED's $40,103.03
assessment was twice as much as any other assessment. The City responds that it performed a “per lineal
foot” assessment and justifies the higher assessment on CED's property because it sits on the corner.
Accordingly, it has footage on both Murdock and Jackson Streets. While the reasonableness of the
assessment presents a question of law, the analysis depends upon resolution of the first two issues.
Because “ ‘[r]easonableness' turns on the totality of the facts and circumstances” this issue “is not easily
disposed of on summary judgment.” Preloznik v. City of Madison, 113 Wis. 2d 112, 122 n.3, 334 N.W.2d
580 (1983) (citation omitted). In this case, the issue of reasonableness cannot be disposed of on summary
judgment because issues of fact related to the character of the improvement and whether it conferred any
special benefits on CED's property must first be resolved. Specifically, the trier of fact must determine
what, if any, benefits CED's property received in order to determine if the assessment is proportionate to
those benefits compared with the benefits accruing to all benefited properties. Steinbach, 291 Wis. 2d 11,
¶ 20, 715 N.W.2d 195.
IV. CONCLUSION
¶52 The term “special benefits” means the same in both the eminent domain statute, Wis. Stat. §
32.09(3), and the special assessments statute, Wis. Stat. § 66.0703(1)(a): “uncommon advantage.” Under
§ 32.09(3), only those special benefits that affect the market value of a property because of a planned
improvement must be considered and used to offset the compensation owed to the owner of property
taken for the improvement. Section 66.0703(1) permits a municipality to levy and collect a special
assessment upon property for special benefits conferred upon the property by an improvement, regardless
of the improvement's effect on the property's market value. Because of this distinction, a governmental
body's failure to raise special benefits in the eminent domain action does not foreclose its ability to levy
and collect a special assessment upon a property for special benefits conferred.
¶53 The circuit court improperly entered summary judgment in the City's favor in light of CED's
submission of evidence challenging the validity of the special assessment, which showed a genuine dispute
regarding whether the improvement plan was general or local and whether the project conferred special
benefits on CED. Each of these issues must be decided by the trier of fact. If the factfinder on remand
finds the improvement was local and conferred a special benefit on CED's property, the circuit court will
then determine whether the assessment was reasonable as a matter of law.
By the Court.—The decision of the court of appeals is reversed and the cause is remanded to the circuit
court.
¶54 The court of appeals got it right. The majority errs.

¶55 I write separately to make two points.
¶56 First, the court of appeals (correctly) made clear that although “'[s]pecial benefits' in the eminent
domain context and the special assessment context [are] similar in definition, they are distinct and
different considerations under distinct and different governmental actions.” 1 The majority recognizes that
unlike in condemnation proceedings, “special benefits” in eminent domain proceedings must affect the
market value of the property. Majority op., ¶33.
¶57 Second, the majority stumbles by failing to acknowledge that CED has not overcome the presumption
of correctness of the City's actions and has not established a genuine issue of material fact to overcome
summary judgment.
¶58 I agree with Chief Judge Lisa Neubauer, who emphasized these points in her concurrence in the court
of appeals: “[CED] has failed to show by 'strong ․ clear and positive proof' that the $20,000 special
assessments are not reasonable—given that it is undisputed that improvements to the sidewalks, curb and
gutters, etc. have been made—and the reasonableness analysis requires only that CED's property be
'benefited to some extent' and that the amount of the assessment can exceed the value of the special
benefits.” 2
¶59 The City is entitled to summary judgment.
¶60 For these reasons, I dissent.
FOOTNOTES
1. The City imposed the special assessment on other affected commercial property owners, but this case
involves only CED's challenge to the special assessment.
2. Roundabout, American Heritage Dictionary of the English Language (5th ed. 2011) (“A traffic
circle.”).
3.

The Honorable John A. Jorgensen, Winnebago County, presiding.

4. All subsequent references to the Wisconsin Statutes are to the 2015-16 version unless otherwise
indicated.Wisconsin Stat. § 32.09(3) provides:Special benefits accruing to the property and affecting its
market value because of the planned improvement shall be considered and used to offset the value of
property taken or damages under [Wis. Stat. § 32.09(6) ], but in no event shall such special benefits be
allowed in excess of damages described under sub. (6).
5. Wisconsin Stat. § 66.0703(1)(a) provides:(a) Except as provided in s. 66.0721, as a complete
alternative to all other methods provided by law, any city, town or village may, by resolution of its
governing body, levy and collect special assessments upon property in a limited and determinable area for
special benefits conferred upon the property by any municipal work or improvement; and may provide for
the payment of all or any part of the cost of the work or improvement out of the proceeds of the special
assessments.Paragraph (b) provides where “an assessment represents an exercise of the police power, the
assessment shall be upon a reasonable basis as determined by the governing body of the city, town or
village.”
6. CED asserted in CED I that the improvement project had not conferred special benefits under Wis.
Stat. § 66.0703(1)(a), but this substantive issue was not addressed or resolved. See CED Properties, LLC
v. City of Oshkosh, 2014 WI 10, 352 Wis. 2d 613, 843 N.W.2d 382.
7. Wisconsin Stat. § 66.0703(10) provides:If the actual cost of any project, upon completion or after
the receipt of bids, is found to vary materially from the estimates, if any assessment is void or invalid, or if
the governing body decides to reconsider and reopen any assessment, it may, after giving notice as
provided in sub. (7)(a) and after a public hearing, amend, cancel or confirm the prior assessment. A notice
of the resolution amending, canceling or confirming the prior assessment shall be given by the clerk as

provided in sub. (8)(d). If the assessments are amended to provide for the refunding of special assessment
B bonds under s. 66.0713(6), all direct and indirect costs reasonably attributable to the refunding of the
bonds may be included in the cost of the public improvements being financed.
8. The entire project cost $4,060,000. The Wisconsin Department of Transportation paid $2,610,750.
The City paid $1,449,250, but specially assessed the affected property owners $307,118.72 of that amount.
The $40,103.03 charged to CED equaled 0.99 percent of the total entire project cost.
9.

CED does not make this argument before this court.

10. Wisconsin Stat. § 32.09(6) provides the method to determine the amount a property owner shall be
compensated in the case of a partial taking of property.
11. Wisconsin Stat. § 66.0721, entitled “Special assessments on certain farmland or camps for
construction of sewerage or water system,” is not relevant to the analysis of this case.
12. “The presumption of consistent usage applies also when different sections of an act or code are at
issue” and “the more connection the cited statute has with the statute under consideration, the more
plausible the argument becomes.” Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of
Legal Text 172-73 (2012).
13. This court expanded the scope of special benefits to include “imminent adaptability of the land to a
higher and better use from an economic standpoint because of proximity to the public improvement.”
Hietpas v. State, 24 Wis. 2d 650, 656, 130 N.W.2d 248 (1964). Concomitantly, this court also extended the
meaning of special benefits “to include enhanced value because of more advantageous adaptability for
use.” Petkus v.State, 24 Wis. 2d 643, 648, 130 N.W.2d 253 (1964).
14. CED asserted at oral argument before this court that the City is judicially estopped from specially
assessing CED for “special benefits” because it conceded no special benefits arose in the condemnation
action. We disagree. Judicial estoppel “precludes a party from asserting a position in a legal proceeding
and then subsequently asserting an inconsistent position.” State v. Petty, 201 Wis. 2d 337, 347, 548
N.W.2d 817 (1996)(citations omitted). The doctrine is equitable in nature, intended to protect the
proceedings against “cold manipulation” rather than “unthinking or confused blunder[s].” Id. (citations
omitted). Accordingly, “[t]he doctrine is only applied when the positions taken by a party are truly
inconsistent.” Id. at 350 n.5, 548 N.W.2d 817.The City's position in each proceeding is not clearly
inconsistent. “Special benefits” in condemnation actions are limited to immediate or imminent increases
to a property's fair market value. The City is not specially assessing CED on the basis of an increase in the
fair market value of CED's property. If the City successfully establishes the conferral of special benefits on
CED's property, based on the asserted “substantial increase[s] in accessibility, which includes safer, lower
cost, and shorter travel times for customers, deliveries and employees,” then the City may levy and collect
a special assessment upon CED's property, provided the other prerequisites—the improvement is local
and the special assessment is reasonable—are met.
15. It is undisputed that the City exercised its police power in imposing the special assessments to fund
the improvement project.
16. Because a roundabout is unquestionably an improvement and not a service, we defer a thorough
analysis of Duncan Development Corp. v. Crestview Sanitary District, 22 Wis. 2d 258, 125 N.W.2d 617
(1964).
17. Under Wis. Stat. § 66.0627(2), a municipality “may impose a special charge against real property
for current services rendered․” Section 66.0627(1)(c) defines “service.” In contrast, Wis. Stat. § 66.0703
governs the levying and collection of “special assessments” for “special benefits” conferred on property by
an improvement. Because special charges are imposed for services, whereas special assessments are levied
and collected for improvements, the legislature regards services and improvements as distinct things
subjecting property owners to different taxes: charges for services and assessments for improvements.

18. “The verb to include introduces examples, not an exhaustive list.” Scalia & Garner, supra note 12, at
132; State v. James P., 2005 WI 80, ¶ 26, 281 Wis. 2d 685, 698, 698 N.W.2d 95, 102 (quoting Wis.
Citizens Concerned for Cranes and Doves v. DNR, 2004 WI 40, ¶ 17 n.11, 270 Wis. 2d 318, 677 N.W.2d
612) (“ ‘Generally, the word “includes” is to be given an expansive meaning, indicating that which follows
is but a part of the whole.’ While courts may sometimes read the word ‘includes' as a term of limitation or
enumeration under the doctrine of expressio unius est exclusio alterius, there must be some textual
evidence that the legislature intended this doctrine to apply.”).
19. The reconstruction of the intersection included the replacement and repair of sidewalks: According
to the report of the Public Works Director and City Manager, “[d]efective sidewalks section include those
with open cracks, offset joints or other defects that create a hazard to those using the sidewalk. Removal
of the hazards provides a safe corridor for pedestrians to access the site.” “[R]epair of sidewalks” is
specifically enumerated as a service for which the City may impose a special charge on real property under
Wis. Stat. § 66.0627(2).
1. CED Props., LLC v. City of Oshkosh, No. 2016AP474, unpublished slip op., ¶ 24, 373 Wis.2d 767,
2017 WL 218343 (Wis. Ct. App. Jan. 18, 2017).
2.

CED Props., unpublished slip op., ¶ 29.

REBECCA GRASSL BRADLEY, J.
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Artist Leif Larson works on a music-themed mural outside New Moon Cafe downtown last week.
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Downtown mural depicts
harmony for community

By Tom Ekvall

Herald contributor

It’s called a “collage of musical instruments.”
Leif Larson, a professional mural artist,
has been spending the last week creating
an artwork on the New Moon Cafe's outside wall at 401 N. Main St. as a celebration of music in the city.
Larson is a musician himself who plays
with cafe owner Aaron Baer in a band
known as the Dr. Kickbutts Orchestra.
“The mural is meant to be fun, joyful
and celebratory,” he said while painting
away on the massive canvas.
His mural is the first authorized under a
city ordinance approved last month. The
Downtown Oshkosh Business Improvement District Board voted to contribute
$1,000 toward the painting. The board
plans to award grants for up to five other

mural projects next year.
The mural features a guitar, banjo, piano, cymbal, drums, saxophone and other
instruments with “Oshkosh” at the top.
Larson has been painting murals since
2009 and majored in fine arts with a painting emphasis at the
University of Wisconsin-Oshkosh.
He said one mural
he did several years
ago had to be taken down because of
problems with the
paint adhering to the
LARSON
building surface, one
of the challenges that outdoor artists have
to consider.
Larson said he spent several months
planning the mural painting event and
wanted to do something that would be appropriate to the downtown area.
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Green Wagner is seen with his Packers-themed 1957 Chevy pickup truck during the
mid-1990s when he was known as “Gang Green” at Lambeau Field and elsewhere.
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“I tried my best. I tried to get the fans to
step up and get involved. I had my 15 minutes or more of fame. I had my own TV
and radio show. I was the grand marshal in
a few parades. I did a fashion show. I was

a Halloween contest judge. Those times
were pretty exceptional for me. I just tried
to be myself.”
He may no longer wear the face paint
and wig, but Wagner remains Gang Green

Rohloff said.
There are more than 50,000 vehicles
registered in the city, and based on experiences from other cities that number could
drop as people claim they are outside city
limits.
One resident who lives along Oshkosh
Avenue said he bought his home only to
discover the next month he was subject
to a special assessment, saying the cost
would be almost $26,000 if paid off over
the 15-year period. He said he had no objection to paying a wheel tax if it meant
future residents could save on paying for
special assessments.
Other committee members agreed, saying the city has to start somewhere to reduce special assessment costs. The council
had discussed the issue two years ago but
decided against it based on public comments.

Students learn about manufactu
Three busloads of students from Oshkosh North, West and Winneconne high
schools had the opportunity Friday as part
of the Manufacturing Month celebration to
learn more about manufacturing careers.
Students were actively engaged in manufacturing tours and hands-on presentations at the Fox Valley Technical College
Advanced Manufacturing Technology
Center (AMTC), Spanbauer Center and
at one of Oshkosh Corp.’s manufacturing
facilities. In addition, a Muza Sheet Metal
Co. representative presented an overview
of working in the industry.
“The students really enjoyed the experience and learned a great deal from actually being able to ride in the Oshkosh
Corporation vehicles as well as the chance
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Oshkosh city council to learn about
wheel tax proposal at Wednesday's
meeting

John Sadler, Oshkosh NorthwesternPublished 3:12 p.m. CT Nov. 6, 2018 | Updated 3:31 p.m. CT Nov. 6, 2018
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OSHKOSH — Brigette and Tim Smith moved to Oshkosh in the fall of 2015.
They had found a house they liked — an old Victorian home within their budget — and
closed on it in September.
A few weeks after taking on the cost of the house, they received a special assessment
notice in the mail — they were on the hook for about $26,000 (later knocked down to
$19,000) in road construction fees. The Smiths were shocked — this was their first
experience with special assessments, a tax they said they didn't have in their last home
in Washington state.
"When we came out here we bought a house that was within our budget, we researched
on what would the power costs be, we researched on what would the insurance be — we

knew what we were getting into," Brigette Smith said. "What we didn't know was about
about the special assessment. And what family of six can afford another $300 (a month)
that they didn't ask for?"

ADVERTISING
RELATED: Tax incremental financing: What it is, what it brings to Oshkosh
RELATED: Oshkosh Common Council reviews proposed districts for rental inspections
RELATED: Measure to advocate banning conversion therapy fails to pass Winnebago
County Board
Future construction fees could be more spread out among more than just property
owners if the Oshkosh Common Council passes a proposed "wheel tax." Backed by the
Long Range Finance Committee, the tax would add $30 to Oshkosh vehicle owners'
yearly registration fee, if the council approves it.
The tax would strictly cover the costs of street and roadwork and would replace the
special assessment fees levied on property owners along streets slated for roadwork.
Under the current plan, business owners along streets slated for construction would still
have to pay for part of the construction with special assessments.
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Councilor Matt Mugerauer brought the tax up to the committee. Mugerauer expects
the tally of vehicles in Oshkosh — 57,621, not counting semitrailers and motorcycles —
to be wrong. He's expecting a slightly lower number.
"There are plenty of people who live in the town of Algoma (for example) who, when they
go to the DMV or when they went there and did their registration, they marked they live in
Oshkosh," he said.

Those who did so would need to contact the DOT to explain the difference between their
street address and the municipality they actually live in in order to not pay the tax.
Mugerauer said staff is expecting a 10 percent cut in that total number based on similar
implementations around the state, so the total number will likely be closer to 50,00051,000.

How much would it bring in?
The Wisconsin Department of Transportation keeps 17 cents per vehicle for
administrative costs and sends the rest to the issuing municipality. Here's a breakdown of
the money the fees would generate, presuming the lower possible number of 50,000.
Since the state keeps 17 cents per vehicle, a citizen of Oshkosh with a vehicle would pay
$29.83 to the city. That would bring in almost $1.5 million a year if 50,000 people
registered their vehicles. At that number, $8,500 would go to the state in collected
administrative fees.
Wisconsin leaves the implementation of a wheel tax up to municipalities. The fee can
only apply to vehicles kept within the issuing municipality and that weigh less than 8,000
pounds, and it can only go toward roadwork, though the issuing municipality has leeway
to decide what that roadwork is (sidewalks, sewers, etc.).
A fee of $30 would put Oshkosh on the same level as the three municipalities with the
most-expensive wheel taxes. The city of Milton and Milwaukee County currently charge
$30 wheel taxes. Eau Claire County will implement a $30 tax in January.
Mugerauer said some of the upcoming road development will be in more "economically
depressed neighborhoods" in which residents may not have the funds to pay for the
special assessments they will be charged.
"In the grand scheme of things I don't think some of the people in these neighborhoods
have $5,000, $10,000, $15,000 just laying around," he said.
The Smiths said the extra fee they had not accounted for has hit them hard in terms of
what they can do to their house, which they bought with the expectation they would be
able to fix some of the damage time had done to it.
"We bought a big, old Victorian house that was in foreclosure and run-down for a reason
— because that's what we could afford," Brigette Smith said.

Tim Smith drew parallels between their house in Oshkosh and their house in Washington
state. The renovations the family was able to do on their last home are not possible in
their new home currently due to the unforeseen expense of the assessment, he said.
RELATED: How much local money is involved in the 'dark store' debate?
RELATED: Thinking about moving? City leaders want you to live in downtown Oshkosh
"Our last home in Washington was built in '28, and we came in and did a lot of
remodeling to it. We enjoy taking something that's old and bringing it back to a standard
that's respectable for what it is, and now we can't do that," he said. "And so then it makes
you unhappy within a home that you thought you were going to be happy in."
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Councilor Tom Pech Jr. said he understands the concern around the special
assessments but has reservations about the fairness of a wheel tax.
"There's businesses that may actually end up paying a registration fee for vehicles that
they have in their business. They'll also have to then go and pay for the special
assessments," he said.
Pech also raised concerns about the amount of money the wheel tax may bring in. Unlike
the special assessments, a wheel tax would lock the city into a set amount of money for
projects. Without a substantial increase of vehicles in Oshkosh, Pech said he is
concerned a wheel tax may have to increase in the future to keep up with the cost of
roadwork.
Mugerauer said he understands the concern about the ordinance not applying to those
who have already paid a special assessment, but he said things like this have to start
somewhere.

"There's always been a first, there's always been a last," he said.
The first discussion of the issue with council will be 5 p.m. Wednesday. It will be held in
Room 404 in City Hall directly following the discussion on the 2019 city budget. As it is a
workshop, there will be no formal action on the ordinance taken at the meeting.
CONNECTTWEETLINKEDINCOMMENTEMAILMORE

Christopher R. Smith
City Attorney, South Milwaukee
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A

NON-TRADITIONAL APPROACH TO
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Fighting
Back



PENDING MULTIDISTRICT LITIGATION IN FEDERAL
COURT



STATE OF WISCONSIN RECENTLY SUED IN STATE
COURT

MUNICIPALITIES

ARE BEING SOLICITED BY LAW
FIRMS TO JOIN THE FEDERAL CLASS ACTION

The Opioid Crisis

Overview

What we are doing now (and
should continue to do)
Defendants

The Litigation

Strategy
Causes of Action
Damages

The Opioid
Crisis

OVERDOSE DEATHS

In 2017, for the first time since 1962 and 1963 when
influenza caused an inordinate number of deaths,
the average life expectancy for a U.S. citizen went
down for the second year in a row. The reason? Drug
overdose deaths.
Of the 70,237 drug overdose deaths in 2017, at least
47,600 involved opioids
Opioids account for 67.8% of all drug overdose
deaths in the U.S.

The Opioid Crisis

IN 2017, PRESCRIBERS WROTE 58.7 OPIOID
PRESCRIPTIONS FOR EVERY 100 AMERICANS.

IN 1991, PHYSICIANS WROTE 76 MILLION
OPIOID PRESCRIPTIONS; IN 2016 PHYSICIANS
WROTE 214 MILLION OPIOID PRESCRIPTIONS

Total Opioid-Related Deaths, Wisconsin, 1999-2017

The Opioid
Crisis
Closer to
Home

The Opioid Epidemic’s Effect on Wisconsin
The evolution of Wisconsin’s opioid crisis:


1999: Deaths involving opioids started
to rise followed by an increase in the
prescribing of opioids for pain
treatment.



2010: Deaths involving heroin began to
rise. More people began to use heroin
around this time because it was cheaper
and more accessible than RX.



2014: Deaths involving synthetic
opioids like fentanyl began to rise.

The Opioid Crisis

2000–2017

2017

From 2000 to 2017, Wisconsin has lost over 7,500 of
its citizens to overdoses involving opioids. Rate of
overdose in Wisconsin has almost tripled since
2006.

According to the CDC, in 2017, Wisconsin had an
opioid prescribing rate of 52.6 prescriptions per 100
people. That suggests at least half the population
has an opioid prescription.

In 2017, there were over 900 opioid OD deaths in
WI— more than the number killed in car crashes.

2017

The Opioid
Crisis
Closer to
Home

Current Municipal Strategies

Education

Training

Public Symposiums,
DARE

First Responders, Quick
Response Teams

AODA Treatment

Law Enforcement

Other Programs
Drug Disposal Initiatives

 The

purpose of these lawsuits is not to ban prescription
opioids for people that need them; it is to get opioid
makers to change their marketing tactics and bear
some of the costs of the widespread opioid addiction
that they created.

The Litigation

THE OPIOID EPIDEMIC HAS BEEN FUELED BY
OPIOID MANUFACTURERS AND DISTRIBUTORS
THROUGH THEIR AGGRESSIVE AND
MISLEADING MARKETING CAMPAIGNS.

THESE MASSIVE CORPORATIONS TARGETED
PHYSICIANS, MEDICAL COMMUNITIES AND
THE PUBLIC WITH FALSE INFORMATION AND
CONVINCED THEM THAT OPIOIDS WERE
NON-ADDICTIVE AND SAFE FOR LONG-TERM
USE AT HIGH DOSAGES.

THE MANUFACTURERS AND DISTRIBUTORS OF
PRESCRIPTION OPIOIDS HAVE UNLEASHED A
MASSIVE OPIOID EPIDEMIC THAT HAS FARREACHING FINANCIAL, SOCIAL, AND HEALTH
CONSEQUENCES ON THE COMMUNITY.

The
Litigation

Because the companies knowingly pushed these
addictive drugs, medical care providers who
relied on the company’s false information overprescribed the medications, which led to patient
addiction, often satisfied through the use of
heroin, bringing about governmental efforts to
assist those who survived in their recovery resulting
in enormous costs to communities across the
country.

The Litigation
Potential
Defendants

OPIOID MANUFACTURERS

Manufacturer Name

PRODUCT(S)

Revenue (2016)

Fines/Settlements Paid
Over $600 Million

Purdue Pharma

Oxycontin, MS Contin, Dilaudid,
Butrans, Hysingla ER

$3 Billion

Janssen
Pharmaceuticals

Durogesic, Nucynta, Ultram

$74 Billion

Cephalon, Inc.

Actiq, Fentora

$21.9 Billion

Insys Therapeutics

Subsys

$242 Million

Actavis, Inc.

Kadian, Norco

$14.6 Billion

Mallinckrodt, LLC

Exalgo, Roxicodone, Xartemis,
oxycodone, hydrocodone

$829 Million

$4.45 Million

$35 Million

The Litigation
Potential
Defendants

OPIOID DISTRIBUTORS
Distributor Name

Revenue (2016)

Fines/Settlements Paid

Cardinal Health

$121.5 Billion

$64 Million

McKesson Corporation

$190.9 Billion

$163 Million

AmerisourceBergen

$147 Billion

$16 Million

The
LitigationStrategy



Avoid the MDL



File Suit in State Circuit Court



Allege Only State Claims



Defend Against Petition to Remove

The Litigation:
Causes of
Action

1. Public Nuisance
2. Wisconsin Deceptive Trade
Practices Act
3. Negligence and Negligent
Misrepresentation
4. Negligence Per Se
5. Fraud and Fraudulent
Misrepresentation
6. Wisconsin Racketeering Activity
and Continuing Criminal
Enterprise

The Litigation:
Potential
Damages

The Litigation-Damages
The total economic burden of
opioid use is estimated to be
$78.5 billion annually
Roughly one-fourth of this
amount ($20 billion) is
borne by the public sector.

Pending
State
Litigation

1. State of Wisconsin v. Purdue
Pharma (Dane Co. Circuit
Court)
2. Wisconsin Counties (MDL)
3. City of Superior (Federal
Court)
4. Milwaukee County Coalition
(Milw. Co. Circuit Court)
5. Racine Co. Coalition (Racine
Co. Circuit Court)

MAINTAINING, PRESERVING AND
DEFENDING CONSTRUCTION
CLAIMS

Prepared and Presented by:

Todd D. Jex
CRIVELLO CARLSON, S.C.
710 N. Plankinton Avenue
Milwaukee, WI 53203
414.271.7722 – phone
414.271.4438 – fax
www.crivellocarlson.com
tjex@crivellocarlson.com
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IMPORTANT CONSIDERATIONS FOR CONTRACT CLAIMS
I.

SCOPE OF WORK
The scope of the contract outlines the general obligations of each party. The scope of the
contract generally defines terms so that each party knows the other party’s obligations
and what causes one’s own performance to become due. Determining and defining the
scope of the work is significant as the scope relates to the rest of the provisions in the
contract. For example, a contractor is generally not entitled to extra compensation for
performing the work, and may not refuse to accept, change orders issued within the
“scope” of the project.
The issue of whether something falls within the “scope” may have significant
ramifications with respect to the liability of particular party or whether there is insurance
coverage for a particular defect. Likewise, almost all other provisions are construed in
relation to the “scope” of the work to be performed. For the foregoing reasons, the scope
provision usually provides a definition of the term “Work” so that parties are better able
to determine what is, and perhaps more importantly, what is not, the responsibility of the
Contractor.
Sample: AIA A201 Section 1.1.3
The term “Work” means the construction and services required by the Contract
Documents, whether completed or partially completed, and includes all other
labor, materials, equipment and services provided or to be provided by the
Contractor to fulfill the Contractor’s obligations. The Work may constitute the
whole or a part of the Project.
Within the definition of “Work” is a cross-reference to “Contract Documents”. The
“contract documents” generically refer to the other provisions which outline the scope of
the work. The contract documents outline such things as a construction schedule
(contract time, changes and when payment is due), warranties of work, construction
supervision and administration procedures and what events are necessary for the contract
to be considered completed.
There is not one “sample” scope section that will cover all situations, but close attention
should be paid to the drafting and negotiation of the “scope of work” provision in the
contract because it is that provision that will govern the parties’ intent, and Wisconsin
courts, when interpreting contracts, seek to effectuate the parties’ intent. Eden Stone Co.
v. Oakfiled Stone Co., 166 Wis. 2d 105, 116, 479 N.W.2d 557 (Ct. App. 1991). See also
Stevens Constr. Corp. v. Carolina Corp., 63 Wis. 2d 342, 355, 217 N.W.2d 291 (1974).

II.

CONTRACT PRICE
Refer to Section V. below.
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III.

CONTRACT TIME
A.

Generally

The contract contemplates a period of time that defines the commencement date as well as
the anticipated date of completion. Those dates are either determined based on a “calendar
day” or “working day” system. The word “completion” has a customary meaning of
“substantial completion” which has been construed to mean when “performance meets the
essential purpose of the contract.” Metz v. Prism Corp. Southwest, 203 Wis. 2d 270, 551
N.W.2d 870 (1996).
B.

Commencement Date

The commencement date in most cases is wither the date of the contract, an alternative
fixed date, the date of approval of the appropriate party, or the date upon which the
“notice to proceed” is issued. There are several significant implications of the
commencement date. For example, establishing a definite starting date allows the parties
to determine, among other things, the following: (1) whether a delay has occurred, and
when to start counting if a delay has occurred; (2) whether an extension should be
permitted if the delay in commencement was due to an Owner’s delaying execution of the
contract; (3) whether any remedies are available to either party as a result of the
construction schedule deviating from the commencement date. Also, under Wis. Stat.
799.01 (4), a mechanic’s lien is given priority according to the “commencement” date,
although the method for determining the commencement date is provided within the
statute itself. (Mechanic’s liens will be discussed later).
C.

Completion Date

There are different approaches parties can take to determining when completion is
determined to have occurred. Contracts will either specify a completion date or provide
that performance is due “within a reasonable time.” Hunzinger Const. Co. v. Granite
Resources Corp., 196 Wis.2d 327, 338, 538 N.W.2d 804 (1995). If the parties determine
that completion is due on a specific date, the parties need to determine whether
completion is substantial or final as those words have different meanings.
D.

Delays and extensions

Parties will want to negotiate circumstances under which the Contractor is liable for the
delay and conversely, circumstances under which the Contractor is not liable.
1.

Force Majeure:

A Contractor is not going to want to be held liable for things beyond his or her
control. Provisions which list the circumstances under which a Contractor is not
liable have become generically known as “Force Majeure” provisions because
they are generally contained within the boilerplate provisions of contracts. Courts
3|Page

have become increasingly more skeptical about these provisions that list broad
“Act of God” situations where performance is impossible or impractical. The
courts usually examine these situations under the contract defenses of
impossibility and frustration of purpose. See 2 Bruner & O’Connor Construction
Law § 7:230.55. That said, courts will look to specifically negotiated provisions
that list the situations under which performance is not required. See e.g.
Goldstein v. Lindner, 2002 WI App 122, 254 Wis. 2d 673, 648 N.W.2d 892
(holding that a force majeure clause in a mineral lease had not been triggered).
Sample: AIA A201 Section 8.3.1
If the Contractor is delayed at any time in the commencement or progress of an
act or neglect of the Owner or Architect, or of an employee of either, or of a
separate contractor employed by the Owner; or by changes ordered in the Work;
or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or
other causes beyond the Contractor’s control; or by delay authorized by the
Owner pending mediation and arbitration; or by other causes that the Architect
determines may justify delay, then the Contract Time shall be extended by
Change Order for such reasonable time as the Architect may determine.
Sample: AIA A201 Section 8.3.3
This Section 8.3 does not preclude recovery of damages for delay by either party
under other provisions of the Contract Documents.
E.

Time as a “Material” Element

Untimely performance results in substantial liability, only if time of performance is a
material issue. Courts have typically taken two different approaches to time as a material
issue. Some courts have held that time is material to a construction contract even if the
parties have not specifically provided that time is a material issue. Other courts have held
that time is not a material issue, unless the parties specifically provide a provision to the
contrary in the contract. Wisconsin takes the approach that determining whether “time is
of the essence” in a contract is one in which the court will look at the circumstances of
each case. Employers Ins. of Wausau v. Jackson, 190 Wis.2d 597, 617, 527 N.W.2d 681
(1995). The court did note that if there is express language in the contract that “time is of
the essence” then that will be dispositive, although it is possible for the party to waive
such a provision. See id. The question about whether “time is of the essence” is a
question of fact for the jury. Id. at 616.
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IV.

CHANGES
A.

Generally

Changes in the work may be necessary to carry out the rest of the contract and a
provision within the contract should be included to allow for the changes in work to be
done without invalidating the rest of the contract.
B.

Change Orders

A Change Order provision may be inserted into the contract to indicate how changes in
the work may be determined, the process by which a Change Order may be made and
whose consent is all needed for a Change Order to be effective.
Sample: AIA A201 Section 7.2.1
A Change Order is a written instrument prepared by the Architect and signed by
the Owner, Contractor and Architect stating their agreement upon all of the
following:
1.
The change in the work
2.
The amount of the adjustment, if any, in the Construct
Sum; and
3.
The extent of the adjustment, if any, in the Contract Time.
Parties may also want to provide a method for resolving disputes between the parties so
that construction can avoid being interrupted.
C.

Enforcement of Rights Pursuant to a Change Order

If the parties include a provision in the contract requiring a Change Order, the party who
benefits from the Change Order, usually the Owner, should ensure that it enforces its
right to a Change Order. Wisconsin courts have denied a plaintiff’s refusal to pay for
extra work done by a defendant, a contractor, when the defendant did not submit a
written order to the chief engineer. McGrath Constr. Co. v. Waupacagreen Bay R.R. Co.,
148 Wis. 372, 378, 134 N.W. 824 (1912). See also S & M Rotogravure Service, Inc. v.
Baer, 77 Wis. 2d 454, 469, 252 N.W.2d 913 (1977).
In McGrath, the contract specifically provided, “No claim for extra work shall be allowed
unless such work shall have been done pursuant to a written order from the engineer in
charge.” The plaintiff alleged that the plaintiff should not be responsible to pay the
defendant’s claim for extra work because the defendant did the work without a written
order by the chief engineer. The court held that because the plaintiff had previously paid
claims for extra work without a written order, the defendant was permitted to rely on this
custom between the parties in performing extra work without needing to obtain a written
order from the chief engineer.
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In Baer, the court simply noted that a number of courts have recognized that a provision
in a construction contract requiring written change orders may be avoided where the
parties evidence by their words or their conduct an intent to waive or modify such a
provision. 77 Wis. 2d at 469 (citing McGrath, 148 Wis. at 378. The Wisconsin Supreme
Court reaffirmed this general rule in Royster-Clark, Inc. v. Olsen's Mill, Inc., 2006 WI 46,
¶ 21, 290 Wis.2d 264, 714 N.W.2d 530.
D.

Minor Changes

If the parties do have a Change Order provision within the contract
requiring the Owner’s consent before a change in work is permitted, the
parties may also want to include a provision which gives the Architect or
Contractor the authority to order minor changes in the work so that any
minor changes do not halt construction for only minor changes.
Sample: AIA A201 Section 7.4
The Architect has authority to order minor changes in the Work not involving
adjustments in the Contract Sum or extension of the Contract Time and not
inconsistent with the intent of the Contract Documents. Such changes will be
effected by written order signed by the Architect and shall be binding on the
Owner and the Contractor.
V.

PAYMENTS
A.

Contract Sum

The total contract price, or the amount that is being exchanged between the parties.
Sample: AIA A201 Section 9.1
The Contract Sum is stated in the Agreement and, including authorized
adjustments is the total amount payable by the Owner to the Contractor for
performance of the Work under the Contract Documents.
B.

Schedule of Values

A schedule of values is method of dividing the contract price owed for the entire contract,
the Contract Sum, over the component parts of the contract. Because a schedule of
values requires divvying up the total contract price over the contract’s component parts, a
schedule of values is only used when the contract has a Contract Sum, like in the cases of
a negotiated fixed sum or a guaranteed maximum price.
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Sample: AIA A201 Section 9.2
Where the Contract is based on a stipulated sum or Guaranteed Maximum Price,
the Contractor shall submit to the Architect, before the first Application for
Payment, a schedule of value allocating the entire Contract Sum to the various
portions of the Work and prepared in such a form and supported by such data to
substantiate its accuracy as the Architect may require. This schedule, unless
objected to by the Architect, shall be used as a basis for reviewing the
Contractor’s Applications for Payment
C.

Applications for Payment

This is the process by which the Contractor seeks reimbursement of costs and payments
of fees. This process helps the Architect determine whether the work is in compliance
with the plans and specifications as well as ensure that the price for the particular portion
of the work is consistent with the schedule of values, if one exists.
Sample: See AIA 2007 Form A201 Section 9.3
Also see: AIA A201 Section 9.4.2 - Certificates for Payment
The issuance of a Certificate for Payment will constitute a representation by the
Architect to the Owner, based on the Architect’s evaluation of the Work and the
data comprising the Application for Payment, that, to the best of the Architect’s
knowledge, information and belief, the Work has progressed to the point indicated
and that the quality of the Work is in accordance with the Contract Documents….
However, the issuance of a Certificate for Payment will not be a representation
that the architect has (1) made exhaustive or continuous on-site inspections to
check the quality or quantity of the Work, (2) reviewed construction means,
methods, techniques, sequences, or procedures, (3) reviewed copies of
requisitions received from Subcontractors and material suppliers and other data
requested by the Owner to substantiate the Contractor’s right to payment, or (4)
made examination to ascertain how or for what purpose the Contractor has used
money previously paid on account of the Contract Sum.
D.

Progress Payments

The progress payment portion of construction contracts provide the method of paying the
Contractor as well as the Subcontractors as the work is satisfactorily performed. The
purpose of these provisions is to avoid having the Contractor finance the construction for
the Owner and the progress payment system allows the Contractor to embark on multiple
projects at one time without the fear of having to front the entire cost of the construction.
Provisions within the progress payment section may provide the process by which the
Contractor provides notice to the Owner within a time frame set by the parties for the
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Contractor to demonstrate that the Contractor has paid the appropriate Subcontractors and
that the Contractor has paid the necessary expenses for machinery, equipment or the like.
Sample: AIA A201 Section 9.6
(Refer to 2007 A201 Deskbook)
E.

Failure of Payment

Receipt of payment is the main objective in every construction contract. If, however,
payment is not made by the party responsible for payment when payment is due because
of the satisfaction of the provisions in the contract which call for payment to become due,
the issue then focuses on the available remedies of the Contractor when payment is not
promptly received. The Contractor can negotiate certain remedies available to him or her
in the event of a failure to pay by the Owner.
Sample: AIA A201 Section 9.7
If the Architect does not issue a Certificate for Payment, through no fault of the
Contractor, within seven days after receipt of the Contractor’s Application for
Payment, or if the Owner does not pay the Contractor within seven days after the
date established in the Contract Documents the amount certified by the Architect
or awarded by binding dispute resolution, then the Contractor may, upon seven
additional days’ written notice to the Owner and Architect, stop the Work until
payment of the amount owing has been received. The Contract Time shall be
extended appropriately and the Contract Sum shall be increased by the amount of
the Contractor’s reasonable costs of shut-down, delay and start-up, plus interest as
provided for in the Contract Documents.
VI.

WARRANTIES
A.

Generally

A warranty is a promise that incorporates the contractor’s commitment to the quality of
his or her work.
Sample AIA A201 Section 3.5
The Contractor warrants to the Owner and Architect that materials and equipment
furnished under the Contract will be of good quality and new unless the Contract
Documents require or permit otherwise. The Contractor further warrants that the
work will conform to the requirements of the Contract Documents and will be
free from defects, except for those inherent in the quality of the Work the
Contract Documents require or permit. Work, materials, or equipment not
conforming to these requirements may be considered defective. The Contractor’s
warranty excludes remedy for damages or defect caused by abuse, alterations to
the Work not executed by the Contractor, improper or insufficient maintenance,
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improper operation, or normal wear and tear and normal usage. If required by the
Architect, the Contractor shall furnish satisfactory evidence as to the kind and
quality of materials and equipment.
B.

Remedies

A breach of a warranty – if the work or materials or equipment prove to be defective as
outlined in the “Warranty” provision in the contract – will typically require the contractor
to repair the work with a certain period of time, usually one year. See AIA 2007 Form
A201 Section 12.2.2.1 (providing that if the Work is found to be not in accordance with a
warranty, the Contractor shall promptly correct the problem).
C.

Notice

Typically, a Contractor will want to negotiate a “Notice” requirement within the
provision that discusses the Contractor’s responsibilities for a breach of warranty.
For example, AIA A201 Section 12.2.2.1 further provides that:
The Owner shall give such notice promptly after discovery of the condition.
During the one-year period for correction of Work, if the Owner fails to notify the
Contractor and give the Contractor an opportunity to make the correction, the
Owner waives the rights to require correction by the Contractor and to make a
claim for breach of warranty.
The fact that the parties negotiate a warranty provision and parallel provisions which
outline the process for correcting Work that breaches a warranty, does not mean that the
Owner’s exclusive remedy is a breach of warranty action against the Contractor.
VII.

CONSTRUCTION SUPERVISION
A.

Generally

Construction supervision is an important role in construction contracting. The party
responsible for this role needs to ensure that the project is being carried out according to
the plans and specifications and that any necessary Change Orders are completed in
consistent with the written Change Orders.
B.

Design Professionals in Wisconsin
1. Engineers
In Wisconsin, under Chapter 443: Examining Board of Architects, Landscape
Architects, Professional Engineers, Designers and Land Surveyors, the Wisconsin
legislature has included within its definition of the “Practice of professional
engineering” any “professional services requiring the application of engineering
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principles and data… such as consultation, investigation, evaluation, planning,
design, or responsible supervision of construction, alteration, or operation in
connection with any public or private utilities, structures, projects, bridges, plants
and buildings…” Wis. Stat. § 443.01. This statute arguably imposes a burden on
every engineer involved in the construction of a building to exercise “responsible
supervision of construction” in order to fulfill its duties.
2. Architects
An architect did not breach his duty to supervise construction site by not
providing construction workers with instructions or supervision regarding the
installation of trusses, where Wisconsin Administrative Code only required
architect to inspect the final bracing and connections of the wood trusses once the
building was completed. Baumeister v. Automated Prods., Inc., 2004 WI 148,
277 Wis. 2d 21, 690 N.W.2d 1 (applying Wis. Admin. Code ILHR § 50.10,
relevant section now Wis. Admin. Code A-E § 8); see also Wis. Stat. § 443
Supervising architect at construction site was not liable to workman injured in
excavation collapse where owner-contractor agreement merely required architect
to periodically visit the site and where architect did not owe worker a duty either
as an “owner” under safe place statute or under common law. Luterbach v.
Mochon, Schutte, Hackworthy, Juerlsson, Inc., 84 Wis. 2d 1, 267 N.W.2d 13
(1978). .
VIII. CONTRACT ADMINISTRATION
A.

Generally

Contract administration is the phraseology assigned to the responsibility for
ensuring the parties have abided by the terms of the contract.
Some commentators have argued contract administration is an onerous burden placed on
the parties that requires additional, unnecessary costs, especially in small projects. The
criticisms are aimed at the A201 provisions, with critics saying the provisions are too
complicated and require too much contract administration. As a result, there is a
construction industry rule of thumb that a project needs to be in the $2 to $3 million
dollar range before parties should consider adopting the provisions below. The parties
should consider the level of administration necessary and the increased costs and burdens
such expansive provisions place on itself and other parties to the contract. See 2 Bruner
& O’Connor Construction Law § 5.8: Construction Contract standard forms: An
evolutionary process.
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Sample: AIA A201 Section 4.2: Administration of the Contract
§ 4.2.1 The Architect will provide administration of the Contract as described in
the Contract Documents and will be an Owner’s representative during
construction until the date the Architect issues the final Certificate For Payment.
The Architect will have authority to act on behalf of the Owner only to the extent
provided in the Contract Documents.
§ 4.2.2 The Architect will visit the site at intervals appropriate to the stage of
construction, or as otherwise agreed with the Owner, to become generally familiar
with the progress and quality of the portion of the Work completed and to
determine in general if the Work observed is being performed in a manner
indicating that the Work, when fully completed, will be in accordance with the
Contract Documents. However, the Architect will not be required to make
exhaustive or continuous on-site inspections to check the quality or quantity of the
Work. The Architect will not have control over, charge of, or responsibly for, the
construction means, methods, techniques, sequences or procedures, or for the
safety precautions and programs in connection with the Work, since these are
solely the Contractor’s rights and responsibilities under the Contract Documents,
except as provided in Section 3.3.1.
§ 4.2.3 On the basis of the site visits, the Architect will keep the Owner
reasonably informed about the progress and quality of the portion of the Work
completed, and report to the Owner (1) known deviations from the Contract
Documents and from the most recent construction schedule submitted by the
Contractor, and (2) defects and deficiencies observed in the Work. The Architect
will not be responsible for the Contractor’s failure to perform the Work in
accordance with the requirements of the Contract Documents. The Architect will
not have control over or charge of and will not be responsible for acts or
omissions of the Contractor, Subcontractor, or their agents or employees, or any
other persons or entities performing portions of the Work.
IX.

PROJECT CLOSEOUT

The contractor begins project closeout by commencing the punch list process. A contract
can spell out the responsibilities of the contractor to do punch list work before final payment is
made.
Sample: AIA A201 Sections 9.8.2
When the Contractor considers that the Work, or a portion thereof which the
owner agrees to accept separately, is substantially complete, the Contractor shall
prepare and submit to the Architect a comprehensive list of items to be completed
or corrected prior to final payment. Failure to include an item on such list does
not alter the responsibility of the Contractor to complete all Work in accordance
with the Contract Documents.
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The following clauses also deal with closing out a project:
Sample: AIA A201 Sections 9.10.1
Upon receipt of the Contractor’s written notice that the Work is ready for final
inspection and acceptance and upon receipt of a final Application for Payment,
the Architect will promptly make such inspection and, when the Architect finds
the Work acceptable under the Contract Documents and the Contract fully
performed, the Architect will promptly issue a final Certificate for Payment
stating that to the best of the Architect’s knowledge, information and belief, and
on the basis of the Architect’s on-site visits and inspections, the Work has been
completed in accordance with terms and conditions of the Contract Documents
and that the entire balance found to be due he Contractor and noted in the final
Certificate is due and payable. The Architect’s final Certificate for Payment will
constitute a further representation that conditions listed in Section 9.10.2 as
precedent to the Contractor’s being entitled to final payment have been fulfilled.
Sample: AIA A201 Sections 9.10.2
Neither final payment nor retained percentage shall become due until the
Contractor submits to the architect (1) an affidavit that payrolls, bills for materials
and equipment, and other indebtedness connected with the Work for which the
Owner or the Owner’s property might be responsible or encumbered (less
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a
certificate evidencing that insurance required by the Contract Documents to
remain in force after final payment is currently
in effect and will not be canceled or allowed to expire until at least 30 days’ prior
written notice has been given to the Owner, (3) a written statement that the
Contractor knows of no substantial reason that the insurance will not be
renewable to cover the period required by the Contract Documents, (4) consent of
surety, if any, to final payment and (5), if required by the Owner, other data
establishing payment or satisfaction of obligations, such as receipts, releases and
waivers of liens, claims, security interests or encumbrances arising out of the
Contract, to the extent and in such form as may be designated by the Owner. If a
Subcontractor refuses to furnish a release or waiver required by the Owner, the
Contractor may furnish a bond satisfactory to the Owner to indemnify the Owner
against such lien. If such lien remains unsatisfied after payments are made, the
Contractor shall refund all money that the Owner may be compelled to pay in
discharging such lien, including all costs and reasonable attorneys’ fees.
One problem that may develop during project closeout, depending on the terms of the
contract, is when final payment, including retainage, will be paid. If not specifically
spelled out, the owner will argue payment should be made upon final completion, while
the contractor may argue payment is due upon “substantial completion”. Substantial
completion is a legal term of art that means one has taken occupancy of the building for
its intended purpose. Holy Family Catholic Congregation v. Stubenrauch Associates,
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Inc., 136 Wis. 2d 515, 402 N.W.2d 382 (Ct. App. 1987). Most contracts will spell out
that final payment is due after the work has been inspected and the punch list work has
been completed, which is similar to the AIA A201 General Conditions.
The contract could also indicate that an Owner will only have to make final payment after
punch list work has been completed and inspected and maintenance and operations
manuals have been provided to the owner. This could especially be true in the context of
home construction.
X.

DIFFERING SITE CONDITIONS
A.

Background/Purpose

Differing site conditions, “changed conditions”, or “concealed conditions” clauses are
used to allocate the risk of unknown subsurface or concealed physical conditions are
discovered during construction. For a contractor, this is a way to get compensated for
encountering these unknown conditions that increase cost or overhead. For owners, it is
actually a way to keep the bids down. A contractor could be entitled to compensation for
site conditions that were not reasonably foreseen, so it will not include large
contingencies in its bid. A differing site condition clause such as the one below provides
for an adjustment of time and/or compensation in the event site conditions that differ
materially from those indicated in the contract. In return for the promise of extra
compensation in the event of adverse conditions, it is hoped that the inclusion of such a
clause will prompt lower bids.
Sample: DBIA 535, Standard Form of General Conditions of Contract Between
Owner and Design-Builder.
Concealed or latent physical conditions or subsurface conditions at the Site that (i)
materially differ from the conditions indicated in the Contract Documents or (ii)
are of an unusual nature, differing materially from the conditions ordinarily
encountered and generally recognized as inherent in the Work are collectively
referred to herein as Differing Site Conditions. If Design-Builder encounters a
Differing Site Condition, Design-Builder will be entitled to an adjustment in the
Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost and/or
time of performance are adversely impacted by the Differing Site Condition.
Upon encountering a Differing Site Condition, Design-Builder shall provide
prompt written notice to Owner of such condition, which notice shall not be alter
than fourteen (14) days after such condition has been encountered. DesignBuilder shall, to the extent reasonably possible, provide such notice before the
Differing Site Condition has been substantially disturbed or altered.
In Metropolitan Sewerage Commission v. R.W. Construction, Inc., 72 Wis.2d 365, 241
N.W.2d 371 (1976), the Wisconsin Supreme Court favored using a differing site
conditions clause for the following reasons:
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The changed conditions clause is a contractual innovation designed for the mutual benefit
of both the government and the contractor. The government benefits by the use of such a
clause because the contractor no longer needs to add large contingency sums to his bid in
order to cover the risk of encountering adverse subsurface conditions. The contractor
benefits because he is awarded extra compensation if adverse subsurface conditions are
encountered which materially differ from those indicated in the contract. Thus, much of
the gamble is taken out of underground construction. The government does not have to
pay the contractor a windfall price when only normal conditions are encountered, and the
contractor suffers no disaster when unanticipated conditions arise. Furthermore, both
parties benefit by the existence of an informal machinery for resolving problems through
negotiation rather than litigation.
B.

Different Types of Differing Site Conditions

The U.S. government uses a standard differing site conditions clause that has been in
existence for many years and has been the subject of a number of contractor claims for
federal work. It states:
1.

Type 1

The first type is “subsurface or latent physical conditions at the site which
differ materially from those indicated in this contract. This means there
must be a comparison of the conditions encountered with conditions listed
in the contract documents.
The key question is whether the conditions encountered “differ
materially” from the contract documents. Examples include
discovering rock where none was indicated in soil borings, discovering
asbestos during the demolition that was not identified in the demolition
plan, or discovery of soil with different properties requiring blasting, fill,
or other geotechnical engineering.
However, a contractor is held to a standard of what a reasonable contractor should
have anticipated on the project. Metropolitan Sewerage Commission v. R.W.
Construction, Inc., 72 Wis.2d 365, 241 N.W.2d 371 (1976) For example, it
could be that the contractor encountering asbestos during demolition should have
reasonably known asbestos would be present given factors such as the age of the
building and common past building practices.
Generally, weather is an act of God and not a differing site condition. Turnkey
Enterprises, Inc. v. U.S., 597 F.2d 750 (Ct. Cl. 1979). However, adverse weather
may combine with a pre-existing differing site condition and if the pre-existing
differing site condition is compensable, the adverse weather condition is as well.
In Wisconsin, a weather-related incident may be viewed as a differing site
condition. Watler D. Giertsen Co. v. State, 34 Wis.2d 114, 148 N.W.2d 741
(1967).
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2.

Type 2

A Type 2 site condition is an unknown physical condition at the site, of an
unusual nature, which differs from those ordinarily encountered and
generally recognized as inherent in work of the character provided for in
the contract.
A Type 2 condition is harder to prove because there is no comparison
between conditions encountered and those identified in the contract
documents. It is an evaluation on a case by case basis, but it must be
unknown, unusual, or abnormal conditions. (For example, encountering
pollutants or rare wildlife.)
C.

Bidding and Notice

Some differing site conditions clauses limit the contractor’s ability to recover for
conditions that would have been observed with a reasonable site inspection. For
example:
In Thomsen-Abbott Construction Co. v. City of Wausau, 9 Wis.2d 225, 100 N.W.2d 921
(1960), the court took the position that a reasonable site investigation is adequate. The
court recognized that bidding time constraints and the expense of having a number of
contractors conduct their own investigation and testing is ultimately more costly to the
owner.
Also, a number of differing site conditions clauses require the contractor to give written
notice to the owner before continuing the work or at least, before receiving
compensation. This protects the contractor because the owner is unable to say it was
unaware of the conditions encountered. It also protects the owner because it allows it the
opportunity to investigate the differing conditions and contractors’ claims. With any
notice provision, a contractor can still prevail if it can show actual or constructive notice.
XI.

CONSEQUENTIAL DAMAGES
The parties to a construction contract can also limit or eliminate liability for
consequential or incidental damages.
Sample: AIA A201 Sections 15.1.6
The Contractor and Owner waive Claims against each other for consequential
damages arising out of or relating to this Contract. The mutual waiver includes:
.1
damages incurred by the Owner for rental expenses, for
losses of use, income, profit, financing, business and
reputation, and for loss of management or employee
productivity or of the services of such persons; and
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.2
damages incurred by the Contractor for principal office
expenses, including the compensation of personnel
stationed there, for losses of financing business and
reputation, and for loss of profit except anticipated profit
arising directly from the Work.
This mutual wavier is applicable, without limitation, to all consequential damages
due to either party’s termination in accordance with Article 14. Nothing
contained in this Section 15.1.6 shall be deemed to preclude an award of
liquidated damages, when applicable, in accordance with the requirements of the
Contract Documents.
Sample: DBIA 535, Standard Form of General Conditions of Contract
Between Owner and Design-Builder.
Notwithstanding anything herein to the contrary (Except as set forth in Section
10.5.2 below), neither Design-Builder nor Owner shall be liable to the other for
any consequential losses or damages, whether arising in contract, warranty, tort
(including negligence), strict liability or otherwise, including but not limited to
losses of use, profits, business, reputation or financing.
Consequential damage clauses or other clauses limiting damages have been allowed in
Wisconsin. Turk v. H.C. Prange Co., 18 Wis.2d 547, 119 N.W.2d 365 (1963). Please
note that this is not deemed an exculpatory clause that is prohibited by Wis. Stats. §
895.49, as discussed above because one can still be liable for direct damages instead of
consequential damages, so there is not a complete elimination of liability.
In Wausau Paper Mills v. Chas. T. Main. Inc., 789 F. Supp. 968 (W.D. Wis. 1992) a
contract limited an engineer’s liability to the amount of its insurance coverage and
excluded consequential damages. The owner of the pulp mill that sued the engineer in
contract and negligence was not allowed to continue the case beyond the available
insurance coverage.
XII.

INSURANCE AND BONDS
A.

Common Types of Insurance for Construction Work

There are a number of types of insurance coverages that insure different risks on a
construction project to protect people of property. The two main types of insurance
coverage for construction work are liability insurance and property insurance, which
includes builder’s risk coverage.
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1.

Liability Insurance

Liability insurance protects the insured against damages it causes other persons
due to its own negligence is often required by contract.
Sample: AIA A201 Sections 11.1.1
The contractor shall purchase from and maintain in a company or companies
lawfully authorized to business in the jurisdiction in which the Project is located
such insurance as will protect the Contractor from claims set forth below which
may arise out of or result from the Contractor’s operations and completed
operations under the Contract and for which the Contractor may be legally liable,
whether such operations be by the Contractor or by a Subcontractor or by anyone
directly or indirectly employed by any of them, or by anyone for whose acts any
of them may be liable:
.1
Claims under worker’s compensation, disability benefit and other
similar employee benefit acts that are applicable to the Work to be performed;
.2
Claims for damages because of bodily injury, occupational sickness or
disease, or death of the Contractor’s employees;
.3
Claims for damages because of bodily injury, sickness or disease, or death
of any person other than the Contractor’s employees;
.4

Claims for damages insured by usual personal injury liability coverage;

.5
Claims for damages, other than to the Work itself, because of injury to or
destruction of tangible property, including loss of use resulting therefrom;
.6
Claims for damages because of bodily injury, death or a person or
property damage arising out of ownership, maintenance or use of a motor vehicle;
.7
Claims for bodily injury or property damage arising out of completed
operations; and
.8
Claims involving contractual liability insurance applicable to the
Contractor’s obligations under Section 3.18
The AIA A201 emphasizes the need for “completed operations”. This reflects the
demand of Owners and lenders, and corresponds generally to the liability
coverages that are currently available to most contractors. Completed operations
coverage is liability coverage for injuries to persons or damage to property
occurring after an operation is completed, but attributed to that operation. Under
most CGL policies, an operation is completed when (1) all operations under the
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contract have been completed or abandoned; or (2) when all operations at one job
site are completed; or (3) when the portion of the work out of which the injury or
damage arises has been put to its intended use by the person for whom that
portion of the work was done. However, this insurance does not apply to the
completed work itself.
There should be no problems for most contractors in obtaining coverage for the
risks identified in the AIA A201, as most are typically provided in worker’s
compensation, liability, or auto policies. There may be a question regarding the
last type of risk, which involves obligations under 3.18. This is the
indemnification clause and most CGL policies exclude coverage for loss arising
out of a breach of contract. However, most CGL policies also provide an
exception to that exclusion for indemnity agreements that restores coverage.
Under the AIA B-141 contract for design professionals, the design professional is
not required to obtain errors and omissions liability insurance. This is a
frequently negotiated change to the contract as owners will insist upon that.
2.

Builder’s Risk Insurance

Generally, this is a policy of insurance that covers loss regardless of fault. It is
primarily to protect owners and the materials and equipment used on a project.
Fault is still a consideration, however, because there are subrogation clauses in
most policies, which allow the insurer to recover from the party who caused the
loss.
Sample: AIA A201 Sections 11.3.1
Unless otherwise provided, the Owner shall purchase and maintain, in a company
or companies lawfully authorized to business in the jurisdiction in which the
Project is located, property insurance written on a builder’s risk “all-risk” or
equivalent policy form in the amount of the initial Contract Sum, plus value of
subsequent Contract Modifications and costs of materials supplied or installed by
others, comprising total value for the entire Project at the site on a replacement
cost basis without optional deductibles. Such property insurance shall be
maintained, unless otherwise provided in the Contract Documents or otherwise
agreed to in writing by all persons and entities who are beneficiaries of such
insurance, until final payment has been made as provided in Section 9.10 or until
no person or entity other than the Owner has an insurable interest in the property
required by this Section 11.3 to be covered, whichever is later. This insurance
shall include interests of the Owner, the Contractor, Subcontractors and Subsubcontractors in the Project.
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When a homeowner is acting as their own general contractor, they can usually
obtain a homeowner’s policy with a builder’s risk endorsement, but it may not be
as inclusive as the “all-risk” policy specified in the AIA contracts. “All-risk”
means all risks are covered except those that are excluded.
The burden is usually on the owner to procure builder’s risk coverage, but there
are occasions when an owner will ask the contractor to do so because the
Contractor is more familiar with the construction business and associated risks.
However, the cost of the contractor procuring such coverage will be passed on the
owner.
3.

Additional Insured Issues

A construction contract will often contain a requirement that a contractor name
the owner, architect, or other contractors or subcontractors as an additional
insured under an applicable insurance policy.
Sample: AIA A201 Sections 11.1.4
The Contractor shall cause the commercial liability coverage required by the
Contract Documents to include (1) the Owner, the Architect and the Architect’s
Consultants as additional insureds for claims caused in whole or in part by the
Contractor’s negligent acts or omissions during the Contractor’s operations; and
(2) the Owner as an additional insured for claims caused in whole or in part by the
Contractor’s negligent acts or omissions during the Contractor’s completed
operations.
This is a controversial topic because owners insist upon it and then general
contractors force it on subcontractors. Subcontractors obtain it with increased
premiums and pass the costs on to the general contractor, which then flows up to
the owner. It also creates an adverse work environment because general
contractors and subcontractors feel they should not be held responsible for others
over whom they have no legal or practical control. This particular provision is
troubling because the contractor is supposed to provide insurance for the architect,
but the contractor’s own policy excludes coverage for professional liability
exposure.
Whether the additional insured provision actually results in coverage depends on
the language in the applicable insurance policy. The policy will usually contain
an endorsement regarding entities that are required to be named as additional
insured based on the terms of a contract. Some endorsements will specifically
identify the entity to be named as an additional insured while others will only say
the endorsement covers any entity that is required to be named as additional
insured based on the terms of a contract. The language in the endorsement will
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usually only provide coverage to an additional insured based on the negligence of
the named insured.
In Mikula v. Miller Brewing Co., 2005 WI App 92, 281 Wis. 2d 712, 701 N.W.2d
618, the subcontractor’s employee was injured and sued the owner and general
contractor’s liability carrier. Owner filed third-party claims against subcontractor
claiming it was an additional insured. The Owner was named as an additional
insured in both the general contractor and subcontractor’s policies and certificates
of insurance. The policy language (“Such person or organization is an additional
insured only with respect to liability arising out of your ongoing operations
performed for that insured”) was broad enough to only require that there be some
causal relationship between the injury and risk for which coverage is provided.
The plaintiff only alleged negligence against the owner, Miller Brewing Company
and not against the general or subcontractor. The court said it did not matter if the
contractors were even alleged to have been negligent by the plaintiff and still
found the owner to be an additional insured.
B.

Performance Bonds
A bond is not insurance. A general contractor is often required to obtain a bond
from a surety to protect the owner from a default in performance by the general
contractor. In bond terms, the general contractor is usually the “obligor” that
provides the bond, the owner, is usually, the “obligee” who is protected by the
bond, and the surety is the company that provides the bond and pays in the event
the obligor defaults.
1.

How is a performance bond triggered?

A performance bond is triggered by (1) a material default by the contractor in
performing its contractual obligations and (2) a formal declaration of default by
the owner and resulting tender of the job to the surety.
Also, under AIA A-312 a provision is made for a pre-default conference between
the owner, contractor, and surety, which must occur before a formal declaration of
default can occur. If the conference is unsuccessful in resolving the outstanding
issues, the owner may then proceed with a formal declaration of default.
2.

Surety’s obligations

A surety is likely to have an indemnification agreement in the bond, which allows
it the opportunity to recover monies it pays from the obligor (contractor). The
surety will also usually have personal guarantees from the obligor’s principals. If
it wishes to enforce those provisions, it must act in good faith to minimize its
liabilities. If it pays under the opposition of the general contractor, it is likely to
jeopardize its ability to indemnification or enforcement of the guarantees.
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Therefore, the surety may completely deny liability and there will be a lawsuit
instead of a completed building.
The surety may take over the project and still have a number of options, which
may include the following:
a.
b.
c.
d.

Completion by the principal, but funded by the surety (this is
usually not a good idea since the contractor just defaulted);
Completion by the surety;
Completion by an independent contractor hired by competitive
bids or by the surety; or
Negotiation with owner to buy out the bond or liquidate the
damages (may just pay the owner the amount of the bond).

XIII. INDEMNIFICATION
In Wisconsin, indemnity clauses that attempt to indemnify a wholly negligent party, even
where the indemnitor is totally free of negligence are not necessarily contrary to public
policy. Dykstra v. Arthur G. McKee & Co., 100 Wis.2d 120, 301 N.W.2d 201 (1981).
Contractual language indemnifying an indemnitee for liability occasioned by its own
negligence must be specific. Webster v. Klug & Smith, 81 Wis.2d 334, 260 N.W.2d 686
(1978). Indemnification is presumed not to extend to the consequences of activity that is
in the control of the party seeking indemnification. HK Systems, Inc. v. Eaton Corp., 553
F.3d 1086 (7th Cir. 2009).
An attempt to include a limitation of liability clause in a construction contract, other than
in an indemnification context, may fail under Wis. Stats. § 895.49, which states in part:
“Any provision to limit or eliminate tort liability as a part of or in connection with
any contract, covenant, or agreement relating to the construction, alteration, repair
or maintenance of a building, structure, or other work related to construction,
including any moving, demolition or excavation, is against public policy and
void.”
In Gerdmann v. U.S. Fire Ins. Co., 119 Wis.2d 367, 350 N.W.2d 730 (Ct. App. 1984), the
court held that Wis. Stats. § 895.49 did not void an indemnity clause is a construction
contract because indemnification clauses shift liability, not limit or eliminate tort liability.
Sample: AIA A201 Section 3.18
To the fullest extent permitted by law, the Contractor shall indemnify and hold
harmless the Owner, Architect, Architect’s consultants, and agents and employees
of any of them from and against claims, damages, losses and expenses, including
but not limited to attorneys’ fees, arising out of or resulting from performance of
the Work, provided that such claim, damage, loss or expenses is attributable to
bodily injury, sickness, disease or death, or to injury to or destruction of tangible
21 | P a g e

property (other than the Work itself), but only to the extent caused by the
negligent acts or omissions of the Contractor, a Subcontractor, anyone directly or
indirectly employed by them or anyone for whose acts they may be liable,
regardless of whether or not such claim, damage, loss or expense is caused in part
by a party indemnified hereunder. Such obligation shall not be construed to
negate, abridge, or reduce other rights or obligations of indemnity that would
otherwise exist as to a party or person described in this Section 3.18.
XIV. SUBCONTRACTORS
A.

“Flow Down” Clause

This is a clause that binds the subcontractors to all the same terms and conditions to
which the general contractor is bound to the owner. The subcontractor has the same
rights and duties with the general contractor as the general contractor has with the owner.
This clause may work for most items in the in the contract documents like plans and
specifications, but it may not apply to things like indemnification, arbitration, and
insurance issues. For example, it will be hard to bind a subcontractor to arbitration or to
indemnification of the owner without including it as a specific separate clause in the
subcontract.
B.

Pay When Paid Versus Pay If Paid

A “pay when paid” clause is common in a subcontract and it allows a general contractor
to wait to pay the subcontractor until it receives payment from the owner. These are
enforceable in Wisconsin. However, Wis. Stats. § 779.135 requires a contractor pay a
subcontractor within a reasonable period of time even if the contractor is never paid by
the owner, or the owner unreasonably delays making payment to the contractor.
A “pay if paid” clause is unenforceable in Wisconsin. A contractor is not allowed to
include a provision that it will pay the subcontractor “if” it is paid by the owner. A
subcontractor cannot be the ultimate bearer of risk when an owner is not making payment
to the contractor.
XV.

SUSPENSION AND TERMINATION
A.

Right to Suspend Work
Sample: AIA A201 Sections 14.3 – 14.4
Suspension By the Owner for Convenience – Section 14.3
§ 14.3.1 The Owner may, without cause, order the Contractor in writing to
suspend, delay or interrupt the Work in whole or in part for such a period of time
as the Owner may determine.
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§ 14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in
the cost and time caused by suspension, delay or interruption as described in
Section 14.3.1. Adjustment of the Contract Sum shall include profit. No
adjustment shall be made to the extent
.1
that performance is, was or would have been so suspended,
delayed or interrupted by another cause for which the
Contractor is responsible; or
.2
that an equitable adjustment is made or denied under
another provision of the Contract.
B.

Right to Terminate Work

Construction contracts often include provisions allowing a party to terminate work under
certain circumstances call for it. These clauses help alleviate the risk that exists when
one party to the contract must determine whether there are sufficient grounds to terminate
another.
Generally, contract law holds that one cannot terminate another without a material breach
by the other party. A material breach is generally defined as defeating the central
purpose of the contract.
Sample: AIA A201 Sections 14.1 and 14.2
Termination by the Contractor – Section 14.1
§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a
period of 30 consecutive days through no act or fault of the Contractor or a
Subcontractor, Sub-subcontractor, or their agents or employees or any other
persons or entities performing portions of the Work under direct or indirect
contract with the Contractor, for any of the following reasons:
.1
Issuance of an order a court or other public authority
having jurisdiction that requires all Work to be stopped;
.2
An act of government, such as a declaration of national
emergency that requires all Work to be stopped;
.3
Because the Architect has not issued a Certificate for
Payment and has not notified the Contractor of the reason
for withholding certification as provided in Section 9.4.1,
or because the Owner has no made payment on a
Certificate for Payment within the time stated in the
Contract Documents; or
.4
The Owner has failed to furnish to the Contractor promptly,
upon the Contractor’s request, reasonable evidence as
required by Section 2.2.1.
§ 14.1.2 The Contractor may terminate the Contract if, through no act or fault of
the Contractor or a Subcontractor, Sub-subcontractor, or their agents or
employees or any other persons or entities performing portions of the Work under
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direct or indirect contract with the Contractor, repeated suspensions, delays or
interruptions of the entire Work by the Owner described in Section 14.3 constitute
in the aggregate more than 100 percent of the total number of days scheduled for
completion, or 120 days in any 365-day period, whichever is less.
§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists, the
Contractor may, upon seven days’ written notice to the Owner and Architect,
terminate the Contract and recover from the Owner payment for Work executed
including reasonable overhead and profit, costs incurred by reason of such
termination, and damages.
§ 14.1.4 If the Work is stopped for a period of 60 consecutive days through no act
or fault of the Contractor or a Subcontractor, Sub-subcontractor, or their agents or
employees or any other persons or entities performing portions of the Work under
direct or indirect contract with the Contractor because the Owner has repeatedly
failed to fulfill the Owner’s obligations under the Contract Documents with
respect to matters important to the progress of the Work, the Contractor may,
upon seven additional days’ written notice to the Owner and the Architect,
terminate the Contract and recover from the Owner as provided in Section 14.1.3.

Termination by the Owner for Cause – Section 14.2
§ 14.2.1 The Owner may terminate the Contract if the Contractor
.1
repeatedly refuses or fails to supply enough properly skilled
workers or proper materials;
.2
fails to make payment to Subcontractors for materials or
labor in accordance with the respective agreements
between the Contractor and Subcontractors;
.3
repeatedly disregards applicable laws, statutes, ordinances,
codes, rules and regulations or lawful orders of a public
authority; or
.4
otherwise is guilty of substantial breach of a provision of
the Contract Documents.
§ 14.2.2 When any of the above reasons exist, the Owner, upon certification by
the Initial Decision Maker that sufficient cause exists to justify such action, may
without prejudice to any other rights or remedies of the Owner and after giving
the Contractor and the Contractor’s surety, if any, seven days’ written notice,
terminate employment of the Contractor and may, subject to any prior rights of
the surety:
.1
Exclude the Contractor from the site and take possession of
all materials, equipment, tools and construction equipment
and machinery thereon owned by the Contractor;
.2
Accept assignment of subcontractors pursuant to Section
5.4; and
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.3
Finish the Work by whatever reasonable method the Owner
may deem expedient. Upon written request of the
Contractor, the Owner shall furnish to the Contractor a
detailed accounting of the costs incurred by the Owner in
finishing the Work.
§ 14.2.3 When the Owner terminates the Contract for one of the reasons state in
Section 14.2.1, the Contractor shall not be entitled to receive further payment
until the Work is finished.
§ 14.2.4 If the unpaid balance of the Contract Sum exceeds the cost of finishing
the Work, including compensation for the Architect’s services and expenses made
necessary thereby, and other damages incurred by the Owner and not expressly
waived, such excess shall be paid to the Contractor. If such costs and damages
exceed the unpaid balance, the Contractor shall pay the difference to the Owner.
The amount to be paid to the Contractor or Owner, as the case may be, shall be
certified by the Initial Decision Maker, upon application, and this obligation for
payment shall survive termination of the Contract.
There can also be a termination for convenience. This allows an owner to terminate the
contractor without a default. These types of clauses are enforceable and can typically
seen on jobs where a design is vague or certain aspects of a design become unfeasible.
The biggest question is usually how much does the contractor who gets terminated get
paid. Does the contractor get paid its costs to date? Does it get costs plus profit on those
costs? Does it get anticipated profit from the whole job? Does it get liquidated
damages? This can all be spelled out in the contract.
Sample: AIA A201 Sections 14.4
Termination by the Owner for Convenience – Section 14.4
§ 14.4.1 The Owner may, at any time, terminate the Contract for the Owner’s
convenience and without cause.
§ 14.4.2 Upon receipt of written notice from the Owner of such termination for
the Owner’s convenience, the Contractor shall
.1
cease operations as directed by the Owner in the notice;
.2
take actions necessary, or that the Owner may direct, for
the protection and preservation of the Work; and
.3
except for Work directed to be performed prior to the
effective date of termination stated in the notice, terminate
all existing subcontracts and purchase orders and enter into
no further subcontracts and purchase orders.
§ 14.4.3 In case of such termination for the Owner’s convenience, the Contractor
shall be entitled to receive payment for Work executed, and costs incurred by
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reason of such termination, along with reasonable overhead and profit on the
Work not executed.
XVIII. LIQUIDATED DAMAGES CLAUSES
Sample: Design Build Institute of America (DBIA) 525, Standard Form of
Agreement Between Owner and Design-Builder – Lump Sum.
Design-Builder understands that if Substantial Completion is not attained by the
Scheduled Substantial Completion Date, Owner will suffer damages which are
difficult to determine and accurately specify. Design-Builder agrees that if
Substantial Completion is not attained by __________ days after the Scheduled
Substantial Completion Date (the “LD Date”), Design-Builder shall pay Owner
_____________ Dollars ($____________) as liquidated damages for each day
that Substantial Completion extends beyond the LD Date. The liquidated
damages provided herein shall be in lieu of all liability for any and all extra costs,
losses, expenses, claims, penalties and any other damages, whether special or
consequential, and of whatsoever nature incurred by Owner which are occasioned
by any delay in achieving Substantial Completion.
To be valid, liquidated damage clauses should contain a damage amount that is
reasonable and just for the harm caused by the contemplated breach, and replace an
award for compensatory damages resulting from the breach that would be difficult, if not
impossible, to ascertain. Liquidated damage clauses allow the parties to predict with
certainty exposure for a breach which would activate the clause. Provided that the clause
is not intended as a penalty and where actual damages are uncertain but realistically in
the range of the liquidated amount, the clause should be upheld. Martinson v. Brooks
Equipment Leasing, 36 Wis.2d 209, 152 N.W.2d 849, reh’g denied, 36 Wis.2d 224a, 154
N.W.2d 353 (1967).
XIX. NO DAMAGE FOR DELAY
Contracts may contain clauses precluding a contractor from making claims for delays.
Sample:
Notwithstanding anything to the contrary in the Contract Documents, an
extension in the Contract Times, to the extent permitted under Paragraph 12.1,
shall be the sole and exclusive remedy of the Contractor for any: (1) delay in the
commencement, prosecution or completion of the Work; (2) hindrance or
obstruction in the performance of the Work; (3) loss of productivity; or (4) other
similar claims (collectively referred to in this paragraph as Delays) whether or not
such Delays are foreseeable. In no event shall the Contractor be entitled to any
compensation or recovery of any damages, in connection with any Delay,
including, without limitation, consequential damages, lost opportunity, costs,
impact damages, or other similar remuneration. The Owner’s exercise of any of
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its rights or remedies under the Contract Documents (including, without
limitation, ordering changes in the Work, or directing suspension, rescheduling or
correction of the Work or terminating this agreement for its convenience),
regardless of the extent or frequency of the Owner’s exercise of such rights or
remedies, shall not be construed as active interference to the Contractor’s
performance of the Work. If the Contractor submits a progress report indicating,
or otherwise expressing an intention to achieve, completion of the Work prior to
any completion date required by the Contract Documents or expiration of the
Contract Times, no liability of the Owner to the Contractor for any failure of the
Contractor to so complete the Work shall be created or implied.
There are three (3) types of construction delays that occur on a project: (a) excusable; (b)
non-excusable; and (c) compensable. An excusable delay is caused by factors beyond a
contractor’s control, but not caused by the owner’s actions or inaction. Generally, a
contractor can obtain time extensions due to excusable delays, but it may not be entitled
to additional costs incurred by the delay. Non-excusable delays are caused by factors
deemed within the contractor’s control and the contractor is not entitled to a time
extension or additional compensation due to the delay. Compensable delays are delays
attributable to the owner which entitles the contractor to a time extension and
reimbursement for increased costs associated with the delay. Some clauses may only
limit monetary compensation to site overhead expenses.
Wisconsin courts have usually enforced no damage for delay clauses. Gregory & Son v.
Guenther & Son, 147 Wis.2d 298, 432 N.W.2d 584 (1988); First Savings & Trust Co.v.
Milwaukee County, 158 Wis.2d 202, 148 N.W.22 (1914). Relief from no damage for
delay clauses is allowed only when the delay is caused by one of three circumstances: (i)
fraudulent conduct of the architect/engineer; (ii) orders made in bad faith and to hamper
the contractor; and (iii) orders, unnecessary in themselves and detrimental to the
contractor, which were the result of inexcusable ignorance or incompetence of the
engineer or architect.
NEGLIGENCE CLAIMS
WI JI-Civil 1022.4 provides that a building contractor has a duty to exercise ordinary
care in the construction or remodeling of a building. This duty requires such contractor
to perform work with the same degree of care and skill and to provide such suitable
materials as are used and provided by contractors of reasonable prudence, skill, and
judgment in similar construction.
To establish a claim of negligent construction, a plaintiff must prove that a defendant
failed to use such care as used and provided by contractors of reasonable prudence, skill,
and judgment. They also have to prove that the failure to use such care caused the
damage claimed. Stoll v. Adriansen, 122 Wis. 2d 503, 513, 362 N.W.2d 182, 188
(1984).
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“It is the duty of a person who, while delivering (installing, servicing) a machine
(equipment), has observed defects in the same, to exercise ordinary care to repair such
defects so as to render such machine (equipment) safe for its intended use, or give the
buyer or user thereof notice of the danger involved in the use thereof.” Wis. JI-Civil
3250 – Negligence: Duty of Seller: Installing (Servicing) Product.
A. Independent Contractors
The general rule is that one who contracts with an independent contractor cannot be
held liable to others for the independent contractor’s torts. Brandenburg v.
Briarwood Forestry Servs., LLC, 2014 WI 37, ¶ 2, 354 Wis. 2d 413, 416, 847
N.W.2d 395, 397. Exceptions to the general rule include:
a. When a general contractor owes a contractual duty of care to the homeowner;
b. When a non-delegable duty is imposed on an owner by statute; and
c. When the subcontracted work is inherently dangerous. Adams v. Westmark
Dev., LLC, 2012 WI App 106, ¶ 6, 344 Wis.2d 297, 821 N.W.2d 412
(unpublished).
1. An activity is inherently dangerous
a. If the activity poses a naturally expected risk of harm and
b. If it is possible to reduce the risk of the activity to a reasonable level
by taking precautions. Brandenburg v. Briarwood Forestry Servs.,
LLC, 2014 WI 37, ¶ 2, 354 Wis. 2d 413, 416, 847 N.W.2d 395, 397.
B. Design Professionals
Sample Proposed Jury Instruction:
•

In providing professional design services to a client, it is a design professional’s duty
to use the degree of care, skill, and judgment which reasonably prudent design
professionals practicing in this state would exercise under like or similar
circumstances. A failure to conform to this standard is negligence. Plaintiff has the
burden to prove the design professional was negligent.

•

You are to determine whether the design professional was negligent in light of the
facts and circumstances of this case. A design professional is not negligent because
of the results of his/her services, if his/her efforts were those reasonably prudent
design professionals would have taken under the same circumstances. The standard
you apply is whether the design professional was negligent at the time the service was
rendered.

28 | P a g e

Cases:
i. Church architect did not breach his duty to supervise construction site by not
providing construction workers with instructions or supervision regarding the
installation of trusses, where Wisconsin Administrative Code only required
architect to inspect the final bracing and connections of the wood trusses once
the building was completed. Baumeister v. Automated Prods., Inc., 2004 WI
148, 277 Wis. 2d 21, 690 N.W.2d 1 (applying Wis. Admin. Code ILHR § 50.10,
relevant section now Wis. Admin. Code A-E § 8); see also Wis. Stat. § 443.
ii. Supervising architect at construction site was not liable to workman injured in
excavation collapse where owner-contractor agreement merely required
architect to periodically visit the site and where architect did not owe worker a
duty either as an “owner” under safe place statute or under common law.
Luterbach v. Mochon, Schutte, Hackworthy, Juerlsson, Inc., 84 Wis. 2d 1,
267 N.W.2d 13 (1978).
iii. Despite the lack of privity, the court allowed a contractor to pursue an action for
the architect allegedly failing to adequately supervise the construction of the
building. A.E. Investment Corp. v. Link Builders Inc., 62 Wis. 2d 479, 214
N.W.2d 274 (Ct. App. 1992).
iv. No common law duty existed that required an architect to perform subsoil test
or design safety features for site’s ingress and egress routes to assure that those
routes would withstand passage of construction equipment. Therefore, the
architect is not liable for injury sustained when the edge of path along
construction site gave way, sending worker and his truck over the side of a 40
foot drop. Kaltenbrun v. Port Washington, 156 Wis. 2d 634, 457 N.W.2d 527
(Ct. App. 1990).
v. After a defendant’s assurance that a building to be purchased was structurally
sound turned out to be false, the question became whether allegations against an
engineer are more properly based on breach of contract or negligence. The
court concluded that the claim for engineering malpractice properly sounded in
tort. Milwaukee Partners v. Collins Engineers, Inc., 169 Wis. 2d 355, 485
N.W.2d 274 (Ct. App. 1992).
vi. Contract did not absolve architectural firm from its duty to exercise due care in
evaluating the adequacy of a third party’s inspection report, and a renovation
plan based on the report resulted in an “unsafe or defective design” of the
structure. Kerry Inc. v. Angus-Young Assocs., Inc., 2005 WI App 42, 280 Wis.
2d 418, 694 N.W.2d 407.
vii. Liability to One Injured in Course of Construction, Based Upon Architect’s
Alleged Failure to Carry Out Supervisory Responsibilities, 59 A.L.R. 3rd 869.
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DEFENSES
STATUTE OF LIMITATIONS/REPOSE
A.

Statute of limitations - Wis. Stats. § 893.43 (Breach of Contract)

“An action upon any contract, obligation or liability, express or implied, including an
action to recover fees for professional services, except those mentioned in section 893.40
shall be commenced within six years after the cause of action accrues or be barred.”
The statute of limitations for a breach of contract claim is not subject to the discovery
rule. Williams v. Kaerek Builders, Inc., 212 Wis.2d 150, 568 N.W.2d 313 (Ct. App.
1997). In other words, the claim must be brought within six years of the breach,
regardless of whether the plaintiff had knowledge of the breach or could have diligently
discovered the breach. 212 Wis.2d at 160.
B.

Statute of limitations - Wis. Stats. § 893.52 (Negligence)

“An action not arising on contract, to recover damages for an injury to real or personal
property shall be commenced within six years after the cause of action accrues or be
barred, except in the case where a different period is expressly described.”
The “discovery rule” does apply to a negligence claim. Under this rule, the claim does
not accrue and the statute of limitations does not begin to run until the plaintiff either
discovers or should have discovered the nature of their injury and
the probable cause of that injury. 212 Wis.2d at 157. Thus, in some cases a plaintiff’s
right to sue on negligence is extended beyond six years.
C.

Statute of repose for design and construction - Wis. Stats. § 893.89
1. A party cannot bring an action against an owner or occupier of property or
person involved in the improvement to real property for any injury to
property, bodily injury, or wrongful death arising out of “[a]ny deficiency or
defect in the design, land surveying, planning, supervision or observation of
construction of, or the construction of, or the furnishing of materials for, the
improvement of real property” more than seven (7) years after substantial
completion of the improvement.
2. However, if the injury occurs during years five (5) through seven (7), the time
period for bringing an action is expanded for three years after the date of
injury.
3. Statute is inapplicable to:
a. ability to bring an action under Worker’s Compensation statute
b. fraud, concealment, or misrepresentation related to the deficiency
or defect in the improvement;
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c. an express warranty or guarantee, for the period of such warranty
or guarantee;
d. an owner’s or occupier’s negligence in maintaining, operating, or
inspecting the improvement
4. An absolute cut-off exists at either seven (7) years or the number of years the
statute is extended if the damages occur in years five (5) through seven (7)
after “substantial completion.” Substantial completion means one has taken
occupancy of the building for its intended purpose. Holy Family Catholic
Congregation v. Stubenrauch Assoc., Inc., 136 Wis. 2d 515, 402 N.W.2d
382 (Ct. App. 1987).
5. An exception to the statute of repose limiting exposure to ten years after “the
date of substantial completion” of the improvement was found in Wosinski v.
Advance Cast Stone Co., 377 Wis.2d 596, 901 N.W.2d 797 (Ct. App. 2017);
see Wis. Stat. § 893.89(1). The statute is rendered inapplicable in cases where
“[a] person … commits fraud, concealment or misrepresentation related to a
deficiency or defect in the improvement to real property. Wis. Stat. §
893.89(4)(a). In Wosinski, the court found that Advanced Cast Stone deviated
from Dietz’s original design, but Advanced Cast Stone concealed and
misrepresented this information by showing Milwaukee County plans that did
not represent the deviations.
6. Another statute of limitations question was considered in Williams v. Kaerek
Builders, 212 Wis. 2d 150, 568 N.W.2d 313 (Ct. App. 1997). It was
determined that a home buyer’s suit against a builder for negligent
construction of a house was not barred because the discovery rule may apply
to extend the period within which suit may be brought. Here, the builder
repeatedly assured the homeowners that over time their leaky basement
problems would resolve, thus causing a justifiable delay in discovering the
actual cause of the problem. C.f. Banc One Building Management Corp. v.
W.R. Grace Co., 210 Wis. 2d 62, 565 N.W.2d 154 (Ct. App. 1997) (claim
accrued when the plaintiff knew or should have known that the metal was
covered in asbestos).
7. In Kalahari Development, LLC v. Iconica, Inc., 2012 WI App 34, 340 Wis.
2d 454, 811 N.W.2d 825 the court applied the six-year statute of limitations
for claims for contract damages applied to resort owner’s claims against
contractor for breach of construction contract, rather than ten-year statute of
repose for lawsuits relating to property improvements.
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Parties to a construction contract can also agree to different statutes of limitations by
contract. The 2007 AIA A201 attempts to provide “Time Limits for Claims”.
Sample: AIA A201 Sections 13.7
The Owner and Contractor shall commence all claims and causes of action,
whether in contract, tort, breach of warranty or otherwise, against the other arising
out of or related to the Contract in accordance with the requirements of the final
dispute resolution method selected in the Agreement within the period specified
by applicable law, but in any case not more than 10 years after the date of
Substantial Completion of the Work. The Owner and Contractor waive all claims
and causes of action not commenced in accordance with this Section 13.7.
This is an attempt to simplify things by providing a limit of ten years, unless a state
provides different limits, from date of Substantial Completion. The old AIA contract
distinguished between claims resulting from work before or after substantial completion
or before or after a final certificate of payment was issued.
ECONOMIC LOSS DOCTRINE
Definition of the Economic Loss Doctrine
Economic loss is “the loss in a product’s value which occurs because the product is
‘inferior in quality and does not work for the general purposes for which it was
manufactured and sold.’” Insurance Co. of N. Am. v. Cease Electric Inc., 276 Wis. 2d
361, 371–72, 688 N.W.2d 462 (2004) quoting Wausau Title, Inc. v. Cnty. Concrete
Corp., 226 Wis. 2d 235, 246, 595 N.W.2d 445 (1999).
The Economic Loss Doctrine is a judicially created doctrine that “requires transacting
parties in Wisconsin to pursue only their contractual remedies when asserting an
economic loss claim, in order to preserve the distinction between contract and tort.”
Digicorp, Inc. v. Ameritech Corp., 262 Wis. 2d 32, 46–47, 662 N.W.2d 652; see also
Daanen & Janssen, Inc. v. Cedarapids, Inc., 216 Wis. 2d 395, 573 N.W.2d 842 (1998).
Application of the Economic Loss Doctrine
1. When a contract covers both products and services, the economic loss doctrine bars
negligence claims if the predominant purpose of the contract is to provide a product.
Kalahari Development, LLC v. Iconica, Inc., 2012 WI App 34, 340 Wis. 2d 454, 811
N.W.2d 825.
2. Courts use a predominant purpose test to determine whether a contract for products
and services is predominately a sale of a product or predominately a contract for
services and therefore, not subject to the economic loss doctrine. Kalahari.
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The predominant purpose test is a totality of circumstances test. In Kalahari, the
predominant purpose of the contract was for a product (water park), even though
the contractor provided some architectural and engineering services (amounting to
about 4% of the contract value), and thus, pursuant to the economic loss doctrine
resort owner was precluded from bringing a negligence action against contractor
for water damage to walls.
3. Economic Loss Doctrine does not apply to services or contracts for services.
Insurance Co. of N. Am. V. Cease Electric, Inc., 276 Wis. 2d 361, 688 N.W.2d 462
(2004) (holding that electrician’s contract with barn owner to install upgrade to
ventilation system in chicken barn was for services, not product, and, thus, economic
loss doctrine did not apply to bar negligence action by barn owner and its property
insurer after system failed); see also Linden v. Cascade Stone Co., 276 Wis. 2d 267,
687 N.W.2d 823 (Ct. App. 2004) (the economic loss doctrine applied to bar tort
claims against the general contractor and subcontractor because the contract at issue
was essentially for one product (a home). The contractor’s services were incidental to
the construction of the product).
4. “The nature of the loss incurred dictates whether the buyer’s claim is to be brought in
contract or tort. Thus, it is essential to be able to distinguish solely ‘economic loss’
from ‘personal injury’ and ‘other property’ damage.” Ralph C. Anzivino, THE
ECONOMIC LOSS DOCTRINE: DISTINGUISHING ECONOMIC LOSS FROM NON-ECONOMIC
LOSS, 91 MARQ. L. REV. 1081, 1082 (2008). The damage must be to the product
itself, not “other property.”
GOVERNMENTAL IMMUNITY
1. Parties who contract with state authorities and are directed to perform certain tasks under
that contract enjoy a form of government immunity. Estate of Lyons v. CNA Ins. Co.,
207 Wis. 2d 446, 558 N.W.2d 658 (Ct. App. 1996) (court extends “government
contractor” defense to an engineer working as an independent contract for the state
Department of Transportation to help design a bridge). See also Showers Appraisals,
LLC v. Musson Bros., Inc., 2012 WI App 80, 343 Wis. 2d 623, 819 N.W.2d 316 rev.
granted 345 Wis. 2d 400.
A. Requirements for receiving immunity:
1. The governmental authority approved reasonably precise
specifications;
2. The contractor’s actions conformed to those specifications; and
3. The contractor warned the supervising governmental authority about
the possible dangers associated with those specifications that were
known to the contractor but not to the governmental officials.
2. The question of whether an independent contractor was an agent of the property owner so
that it enjoyed immunity depended upon the circumstances of control. If the owner
provided reasonably precise specifications which controlled the contractor’s allegedly
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injury-causing conduct, then immunity is possible. Westmas v. Selective Ins. Co. of S.C.,
2016 WI App 92, 372 Wis. 2d 683, 889 N.W.2d 178, review granted, 2017 WI 32, 374
Wis. 2d 160, 897 N.W.2d 53.
3. In Melchert v. Pro Elec. Contractors, 2017 WI 30, 374 Wis. 2d 439, 892 N.W.2d 710,
the DOT hired a general contractor to complete a highway improvement plan. The
general hired a subcontractor, which augered holes during the project work, eventually
severing a sewer lateral. The subcontractor did not enjoy governmental immunity as a
government contractor because it was solely responsible for the means and methods of
inspecting its excavation, ascertaining if here was any damage, and refraining from
backfilling until all necessary repairs were completed. Its functions and tasks were not
quasi-legislative, or quasi-judicial in nature, so were not discretionary and thus not
subject to governmental immunity.
4. 2011 Wis. Act. 132 revised Wis. Stat. § 893.83, removing the statutory authorization for
a claim against a municipality to recover damages caused by a highway defect. Thus,
such claims are likely subject to the governmental immunity provisions of § 893.80(4).
However, the statute still authorizes claims against a municipality for damages incurred
due to the accumulation of ice or snow on a bridge or highway if the accumulation has
existed for 3 weeks or more.

34 | P a g e

UNDERSTANDING
THE ATTITUDES AND BELIEFS
OF WISCONSIN MUNICIPAL JUDGES
TOWARD THE ROLE
OF MUNICIPAL COURTS
Douglas M. Ihrke, PhD

Professor and Chair
Department of Public and Nonprofit Administration
University of Wisconsin–Milwaukee

Scott R. Letteney, JD MPA

City Attorney, City of Racine, Wisconsin
Municipal Judge, Town of Geneva, Wisconsin
Lecturer, Nonprofit and Public Administration
University of Wisconsin–Milwaukee
Municipal Attorneys Institute
June 13, 2019

INTRODUCTION
THE STUDY OF MUNCIPAL COURTS
• The purpose of our research is to understand
municipal courts as they fit within government
and public administration, the court system, and
organizational theory and practice.
Municipal
Governance

Courts
and Law

Academic
Research

“The wise know their weakness too well to assume infallibility;
and he who knows most knows best how little he knows.”
Thomas Jefferson

INTRODUCTION
STUDY OF MUNICIPAL COURTS
• Initial study of “municipal courts” of
American states
• Which states have municipal courts?
• Differing municipal court powers
• Differing municipal court structures
• Differing municipal court jurisdiction
• Demographics of municipal court judges
• Attitudes of municipal court judges
“Trying to please everybody is impossible – if you did that, you’d end up in the middle with nobody liking you.
You’ve just got to make the decision about what you think is your best, and do it.”
John Lennon
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INTRODUCTION
STUDY OF MUNICIPAL COURTS
• Why examine municipal courts?
• Municipal courts adjudicate a significant share
of all court cases
• Municipal courts may be the only level of court
directly affecting most Americans
• Focus due to Ferguson, Missouri
• Largely unstudied in academia
• Sparse literature

“I cannot give you the formula for success, but I can give you the formula for failure, which is:
Try to please everybody.”
Herbert B. Swope

INTRODUCTION
WHAT ARE “MUNICIPAL COURTS”?
• Our working definition of “municipal
court”:
• A trial court of limited subject matter
jurisdiction, funded largely by a unit or units of
local municipal government, with a geographic
jurisdiction conterminous with such local units
of government.

“Wherever Law ends, Tyranny begins.”
John Locke

INTRODUCTION
WHAT ARE “MUNICIPAL COURTS”?
• Our working definition of “municipal
court”:
• Trial court
• Limited subject matter jurisdiction
• Funded largely by a unit or units of local
municipal government
• Geographic jurisdiction conterminous with such
local units of government

“What is it that makes us trust our judges?
Their independence in office and manner of appointment.”
John Marshall
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INTRODUCTION
WHAT ARE “MUNICIPAL COURTS”?
• Subject matter jurisdiction of “municipal
court”:
• Commonly includes traffic and civil ordinance
violations
• Subject matter jurisdiction might include:
•
•
•
•
•

Small claims cases
Domestic cases
Misdemeanor offenses
Preliminary proceedings in felony cases
Other
“Good judges develop certain habits of mind.
One of those is the habit of delaying reaching conclusions until everything is considered.”
Samuel Alito

INTRODUCTION
WHAT ARE “MUNICIPAL COURTS”?
• Where do municipal courts fit in state court
structures?
• Ordinarily they are, in fact, within the state
court system
• Typically the lowest court in a state court
system’s hierarchy
• Appeals from municipal courts ordinarily are
taken to trial courts with general subject matter
jurisdiction
• Appeals may be upon the record of the municipal
court proceedings or de novo
“I have always found that mercy bears richer fruits than strict justice.”
Abraham Lincoln

INTRODUCTION
WISCONSIN MUNICIPAL COURTS
• Wisconsin Constitution, Article VII, Section 2
• The judicial power of this state shall be vested
in a unified court system consisting of one
supreme court, a court of appeals, a circuit
court, such trial courts of general uniform
statewide jurisdiction as the legislature may
create by law, and a municipal court if
authorized by the legislature under section 14.

“A good judge conceives quickly, judges slowly.”
George Herbert
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INTRODUCTION
WISCONSIN MUNICIPAL COURTS
• Wisconsin Constitution, Article VII, Section 14
• The legislature by law may authorize each city,
village and town to establish a municipal court.
All municipal courts shall have uniform
jurisdiction limited to actions and proceedings
arising under ordinances of the municipality in
which established. Judges of municipal courts
may receive such compensation as provided by
the municipality in which established, but may
not receive fees of office.
“Don’t misinform your doctor nor your lawyer.”
Benjamin Franklin

INTRODUCTION
WISCONSIN MUNICIPAL COURTS
• As of February 2014
• 237 Wisconsin municipal courts
• 240 Wisconsin municipal judges
• Milwaukee is the largest municipal
court, with three full-time judges
• Madison also has a full-time judge
• 67 joint courts serving from two to
seventeen municipalities
“A lawyer without books would be like a workman without tools.”
Benjamin Franklin
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INTRODUCTION
WISCONSIN MUNICIPAL COURTS
• 240 Municipal Judges

• 249 Circuit Judges

• 2017 Cases Disposed:

• 2017 Cases Disposed:

• Traffic Forfeiture
Cases – 381, 951

• Traffic Forfeiture
Cases – 57,087

• OWI/PAC 1st –
8,874

• OWI/PAC 1st –
8,304

• Non-Traffic
(Ordinance) Forfeiture
Cases – 88, 680

• Non-Traffic
(Ordinance) Forfeiture
Cases – 10,618

• Juvenile Ordinance
Cases – 17, 977

• Juvenile Ordinance
Cases - 689

“Law students are trained in the case method, and to the lawyer everything in life looks like a case.”
Edward Packard, Jr.

Statistics: Supreme Court of Wisconsin

INTRODUCTION
PILOT STUDY – WISCONSIN
• 1981/1982 National Center for State Courts study
of Wisconsin Municipal Courts
• 1981 Survey of Wisconsin Municipal Judges
• 155 Municipal Judges responded
• Provided data regarding judges’ demographics, in-court
procedures, time spent at judicial duties, costs for court
operations, revenue collected, conflict of interest issues,
records management, and attitudes toward various topics

• Results were used to formulate recommendations
as to future Wisconsin Municipal Court
modifications
“Judges ought to be more learned than witty, more reverend than plausible, and more advised than confident.
Above all things, integrity is their portion and proper virtue.”
Francis Bacon

INTRODUCTION
PILOT STUDY – WISCONSIN
• 2015/2016 and 2018 Ihrke and Letteney studies of
Wisconsin Municipal Courts

• Survey of Wisconsin Municipal Judges
• Access to Wisconsin Municipal Judges during 2015
and 2016, and 2018, training seminars
• Data regarding judges’ demographics, in-court
procedures, time spent at judicial duties, costs for
court operations, revenue collected, conflict of
interest issues, records management, and
attitudes toward various topics

“Only a mediocre person is always at his best.”
W. Somerset Maugham
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INTRODUCTION
PILOT STUDY – WISCONSIN
1981 Study

2015/2016 Study

Gender: 7% Female – 93% Male

Gender: 20% Female – 80% Male

Age: Average 51.6 years

Age: Average 61.26 years

Highest Level of Education:

Highest Level of Education:

High School Graduate: 26%

High School Graduate: 6%

Bachelor Degree: 12%

Bachelor Degree: 8%

Master Degree: 7%

Master/PhD Degree: 8%

Juris Doctorate: 34%
Tenure:

Juris Doctorate: 52%
Tenure:

0 to 4 years: 45%

0 to 4 years: 13%

5 to 9 years: 23%

5 to 9 years: 29%

10 or more years: 32%
Salary: Average $3,594

10 or more years: 58%
Salary: Average $10,866.67
“The voice of nations and the course of things
Allow that laws superior are to kings.”
Daniel Dafoe

INTRODUCTION
PILOT STUDY – WISCONSIN
2015/2016 Study
Ethnicity/Race (White, Black, Hispanic, Asian, Native
American/First Nations, Other):
White: 97.7%
Black: 0.6%
Other: 1.7%
Municipal judge must be an attorney (Note: 60.6%
response rate):
Yes: 45% – No: 55%

“The law should be equal for all, whether it rewards or punishes, whether it protects or restrains.”
Thomas Paine

INTRODUCTION
PILOT STUDY – WISCONSIN
2015/2016 Study
Do you believe there should be a minimum age to be a
municipal judge: Yes: 58% – No: 42% (Range: 18 to 35;
Mode: 21)
Do you believe there should be a minimum education
requirement to be a municipal judge: Yes: 75% – No: 25%
High School Diploma: 31%
Bachelor Degree: 18%
Law Degree: 17%

“Laws are a dead letter without courts to expound and define their true meaning and operation.”
Alexander Hamilton
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INTRODUCTION
PILOT STUDY – WISCONSIN
2015/2016 Study
Municipal judges should be Wisconsin-licensed
attorneys:
Strongly disagree: 43%
Disagree: 14%
Neutral: 19%
Agree: 12%
Strongly agree: 10%

“Laws are a dead letter without courts to expound and define their true meaning and operation.”
Alexander Hamilton

INTRODUCTION
PILOT STUDY – WISCONSIN
2015/2016 Study
Municipal court judicial education prepares nonattorneys to serve as municipal judges:
Strongly disagree: 2%
Disagree: 6%
Neutral: 20%
Agree: 33%
Strongly agree: 38%

“Our judges are as honest as other men, and not more so.”
Thomas Jefferson

INTRODUCTION
CURRENT ANALYSIS

• The purpose of the research being
presented today is to explore the
attitudes and beliefs of municipal
judges as to the appropriate role of
municipal courts in Wisconsin.

“A judge is not supposed to know anything about the facts of life until they have been
presented in evidence and explained to him at least three times.”
Lord Chief Justice Parker
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INTRODUCTION
CURRENT ANALYSIS
• Using a pre-determined list of roles and
responsibilities for courts informed by
both the literature on municipal courts
and the experience of one of the authors
as a municipal court judge, we are able
to explore what municipal judges in
Wisconsin feel is the appropriate role of
the courts they serve.
“I never speak ill of dead people or live judges.”
Edwin Edwards

INTRODUCTION
CURRENT ANALYSIS

• Here we report what Wisconsin
municipal court judges believe is the
purpose of these courts.
• We report on what these judges
believe are the appropriate
responsibilities of the court.
• We also report on differing beliefs
based on gender of the judge.
“The bedrock of our democracy is the rule of law and that means we have to have an independent
judiciary, judges who can make decisions independent of the political winds that are blowing.”
Caroline Kennedy

INTRODUCTION
CURRENT ANALYSIS

• The finding should be of interest to
those scholars and practitioners
interested in the workings of
municipal governments, as well as
those with a general interest in the
administration of justice.

“Speak softly, and carry a big stick.”
Theodore Roosevelt
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THEORY AND HYPOTHESES
• We believe that males and females will
view certain purposes and responsibilities
of the court in significantly different ways,
including:
• Women will view more strongly than
males the court as having a role in
promoting economic and social justice.

“Judicial abuse occurs when judges substitute their own political views for the law.”
Lamar S. Smith

DATA AND METHOD
• Data come from a population survey of
Wisconsin municipal court judges from
across the state.
• Surveys were given to nearly every
municipal court judge – 240 in total – and
179 responded for a response rate of
approximately 74.6 percent, which is higher
than any response rate of a study on judges
than these authors have ever come across.
“I pick up my guitar and play, just like yesterday.
I get on my knees and pray we won’t get fooled again.”
Pete Townshend

DATA AND METHOD
• We use the following measures to get at what
judges feel are the appropriate purposes of
municipal courts (1=Strongly Disagree, 2=Disagree, 3=Neutral,
4=Agree, 5=Strongly Agree):
1. “A purpose of municipal courts is to do justice.”
2. “A purpose of municipal courts is to enhance social order.”
3. “A purpose of municipal courts is to maintain rule of law.”
4. “A purpose of municipal courts is to generate revenue.”
5. “A purpose of municipal courts is to ensure due process.”
6. “A purpose of municipal courts is to deter unlawful behavior.”

“All judges have cases that touch our passions deeply,
but we all struggle constantly with remaining impartial.”
Sonia Sotomayor
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COURT PURPOSES
ANALYSIS AND FINDING

“The magistrates are the ministers for the laws, the judges their interpreters;
the rest of us are servants of the law, that we all may be free.”
Marcus Tullius Cicero

COURT PURPOSES
ANALYSIS AND FINDING
• Our findings reveal there is a great deal of
agreement as to the purpose of the municipal
court.
1. Wisconsin municipal judges believe the proper role of
the court is to do justice, to maintain the rule of law, to
ensure due process, and to deter unlawful behavior.
2. Wisconsin municipal judges were neutral as to
whether a purpose of the court is to enhance social order.
3. Wisconsin municipal judges generally disagree that a
proper purpose of the court is to raise money.

“Facts all come with points of view.”
Talking Heads

COURT PURPOSES
ANALYSIS AND FINDING

• Were there any differences between
male and female judges and what they
viewed as the appropriate purposes of
the municipal court?

“The freedom to criticize judges and other public officials is necessary to a vibrant democracy.
The problem comes when healthy criticism is replaced with more destructive intimidation and sanctions.”
Sandra Day O'Connor
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COURT PURPOSES
ANALYSIS AND FINDING

“Amateurs sit and wait for inspiration, the rest of us just get up and go to work.”
Stephen King

COURT PURPOSES
ANALYSIS AND FINDING

• We did not find any significant
differences between male and female
judge and what the feel are the
appropriate purposes of the court.

“Unfortunately, what many people forget is that judges are just lawyers in robes.”
Tammy Bruce

DATA AND METHOD
• We use the following measures to get at what
judges feel are the appropriate responsibilities of
municipal courts (1=Strongly Disagree, 2=Disagreement,
3=Neutral, 4=Agree, 5=Strongly Agree):
1. “It is a responsibility of municipal courts to make
impartial decisions.”
2. “It is a responsibility of municipal courts to ensure
fairness under the law.”
3. “It is a responsibility of municipal courts to defend
constitutional rights and freedoms.”
4. “It is a responsibility of municipal courts to be an
independent check on other branches of government.”
“Time you enjoy wasting was not wasted.”
John Lennon
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DATA AND METHOD
• We use the following measures to get at what
judges feel are the appropriate responsibilities of
municipal courts (1=Strongly Disagree, 2=Disagreement,
3=Neutral, 4=Agree, 5=Strongly Agree):
5. “It is a responsibility of municipal courts to raise municipal
revenues through forfeitures and fees.”
6. “It is a responsibility of municipal courts to protect civil rights.”
7. “It is a responsibility of municipal courts to protect individual
rights.”

“Our Constitution was not written in the sands to be washed away by each wave of new
judges blown in by each successive political wind.”
Hugo Black

DATA AND METHOD
• We use the following measures to get at what
judges feel are the appropriate responsibilities of
municipal courts (1=Strongly Disagree, 2=Disagreement,
3=Neutral, 4=Agree, 5=Strongly Agree):
8. “It is a responsibility of municipal courts to dispense
punishment for violations of the law.”
9. “It is a responsibility of municipal courts to resist political
pressure.”
10. “It is a responsibility of municipal courts to advance
social and economic justice.”

“To live outside the law you must be honest.”
Bob Dylan

COURT RESPONSIBILITIES
ANALYSIS AND FINDING

“To defend what you’ve written is a sign that you are alive.”
William Zinsser
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COURT RESPONSIBILITIES
ANALYSIS AND FINDING
• Our findings reveal there is a great deal of
agreement as to the responsibilities of the
municipal court.
• It is the court’s responsibility to:
1.
2.
3.
4.
5.
6.

Make impartial decisions;
Ensure fairness under the law;
Defend constitutional rights and freedoms;
Protect civil rights;
Protect individual rights; and
Resist political pressure

“Judges have to have the humility to recognize that they operate within a system of
precedent, shaped by other judges equally striving to live up to the judicial oath.”
John Roberts

COURT RESPONSIBILITIES
ANALYSIS AND FINDING
• Our findings reveal there is a great deal of agreement as to
the responsibilities of the municipal court.
• It is not the court’s responsibility to:
1. Raise municipal revenues through forfeitures
and fees, or to
2. Advance social and economic justice.
• Judges were neutral as to whether it is the court’s
responsibility to:
1. Be an independent check on the other branches
of government, or to
2. Dispense punishment for violations of the law.

“To write well, express yourself like the common people, but think like a wise man.”
Aristotle

COURT RESPONSIBILITIES
ANALYSIS AND FINDING

• Were there any differences between
male and female judges and what they
viewed as the appropriate
responsibilities of the court?

“Judges are the weakest link in our system of justice, and they are also the most protected.”
Alan Dershowitz
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COURT RESPONSIBILITIES
ANALYSIS AND FINDING

“It makes a difference. Any time you plant anything, it's when things grow.”
Neil Young

COURT RESPONSIBILITIES
ANALYSIS AND FINDING
• We found significant difference in the way male
and female judges view the responsibilities of the
court in the following ways:
1. Male judges believe it is the responsibility of the
court to be a check on the other branches of
municipal government while women were neutral
on this issue.
2. Male judges do not believe it is the responsibility
of the court to advance social and economic justice
while women were neutral on this issue.

“Judges don't age; time decorates them.”
Enid Bagnold

DISCUSSION AND CONCLUSIONS
• It appears that Wisconsin judges believe that
municipal courts have a set of purposes.
• The purposes of the court are to:
1. Do justice;
2. To maintain the rule of law;
3. To ensure due process, and
4. To deter unlawful behavior.

“Write like it matters, and it will.”
Libba Bray
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DISCUSSION AND CONCLUSIONS
• It appears that Wisconsin judges believe
that municipal courts have a set of
purposes.
• The purposes of the court are not to:
1. Enhance social order; or to
2. To generate revenue.

“Judges have to be neutral, but they don't have to be eunuchs.”
Jed S. Rakoff

DISCUSSION AND CONCLUSIONS
• Wisconsin municipal judges have common beliefs
about the court’s responsibilities.
• Wisconsin municipal judges believe the
responsibilities of the court are to:
1.
2.
3.
4.
5.
6.

Make impartial decisions;
Ensure fairness under the law;
Defend constitutional rights and freedoms;
Protect civil rights;
Protect individual rights; and
Resist political pressure.
“Writing is the geometry of the soul.”
Plato

DISCUSSION AND CONCLUSIONS
• Wisconsin municipal judges have common beliefs
about the court’s responsibilities.
• Wisconsin judges believe that it is not among
the responsibilities of the court to:
1. Raise municipal revenues through
forfeitures and fees;
2. Advance social and economic justice.

“When the judges shall be obliged to go armed, it will be time for the courts to be closed.”
Stephen J. Field
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FUTURE RESEARCH

• We will try to explain these attitudes
and beliefs using a host of
demographic and personality
variables of the judges themselves,
along with a series of control variables
that deal with court finances and
municipal demographics.

“Part of me suspects that I’m a loser, and the other part of me thinks I’m God Almighty.”
John Lennon

QUESTIONS?
UNDERSTANDING THE ATTITUDES AND BELIEFS
OF W ISCONSIN MUNICIPAL JUDGES
TOWARD THE ROLE OF MUNICIPAL COURTS
Douglas M. Ihrke, PhD
dihrke@uwm.edu
Scott R. Letteney, MPA JD
scott.letteney@cityofracine.org
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Hidden in Plain Sight:
Building a Strong System of Internal Controls
to Prevent Fraud

Presented by:
Mary O’Connor, ASA, CFE
Partner, Forensic and Valuation Services

Agenda
•
•
•
•
•
•
•
•
•

Lessons from Dixon: Why are municipal governments vulnerable to
employee dishonesty and other forms of fraud?
Key to prevention is a strong internal control system
Uniform Occupational Fraud Classification System
Role of the external auditor in fraud investigation
Statistics and profile of the fraudster
Whistleblower system
Common fraud schemes
Separation of Duties simplified
Conducting a Fraud Investigation: Management Protocol

Why Are Municipal Governments Vulnerable?
•
•
•
•
•
•

Trust culture
No invoice/receivable cycle: revenue as a gift
Many part-time employees
Political implications
Budget constraints
Public nature; need for disclosure
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Internal Control: The Big Picture

So Many Ways

So Many Ways
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But My Auditor Gave a Clean Opinion
•
•

•

An unqualified audit opinion does NOT mean that there is no
employee dishonesty or fraud occurring in the organization.
Employee dishonesty and other acts of fraud can be significant and
the books can still balance; often exists even when bank accounts
are reconciled.
SAS 99, professional skepticism and materiality

Interesting Statistics
Initial Detection of Frauds

Fraud Hot Spots
•
•
•
•
•
•
•
•

Departments with independent
systems; remote locations
Cash and cash registers
Too many bank accounts
Accounts payable
Voucher system
Reliance on part-time
employees
Local adjudication
Stop payments; outstanding
checks

•
•
•
•
•

Sensitive information on desks
Insecure checks
Mail handling
Deposit handling
Deficient IT system; loose
controls on voids and restarts
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The Problem with Departmental Systems
Agencies are composed of numerous sub-units and many are located
remotely from the Central Administration. A manual interface with the
departmental system and the Finance Office is a major red flag that
requires investigation.

Manual
Interface

Dept System

General Accounting
System

The Problem with Departmental Systems
Departments often run autonomously and many collect significant
amounts of cash in total annually. However, the daily deposits to the
Finance Department may be small and seemingly immaterial. Cash
theft can easily occur and the entity’s books still balance. Note that theft
can occur and the department system can be accurate.

Common Fraud Schemes
•
•
•
•
•
•

Skimming and lapping
Recorded (lapping) and unrecorded (skimming) revenue
Write-offs of receivables
Voids and restarts
Refunds
Small but repetitive amounts
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Common Fraud Schemes
Fraudulent Disbursements
• Billing: shell companies; pass through entities
• Payroll: ghost employees, falsified time record, failure to terminate
• Expense reimbursement
• Check tampering
• Bank reconciliations can miss the fraud
• Register disbursements: false voids,
false refunds

Whistleblower System
A reliable
•
•
•

system must be assure to the person reporting:
Anonymity
No fear of reprisal
That the complaint will be acted upon

•

Means to report that is well publicized

•

Procedure to evaluate complaints and act upon those that are
credible

Separation of Duties
•

Control system that seeks to separate the record keeping
function from operational responsibility and from physical
access to asset

•

Goal: No one person can make an error or commit fraud
that is not caught downstream in the normal course of
business

•

The principle ensures that fraud is more difficult to commit
and that errors will be found more quickly
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Separation of duties
•

Often limited staff makes complete separation of duties impossible

•

Rules:
• No one performs more than two crucial duties
• No one performs record keeping and reconciliation

•

Compensating controls: A control put in place where known control
weaknesses exist

Fraud Incident Management Protocol
•

•
•
•
•
•
•
•
•

Make sure that your organization thinks through this issue and
develops a written plan to address suspicion or actual knowledge of
fraud.
Establish a whistleblower system
Need for confidentiality
Need for public relations sense
Preservation of evidence
Legal handling of employment and criminal issues
Coordination with forensics team
Control of process
Members of the team

Questions?
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Contact Information
Mary O’Connor, ASA, CFE
Partner, Forensic and Valuation Services
Sikich LLP
T: 312.648.6652
M: 708.646.8737
Email: mary.oconnor@sikich.com
www.sikich.com
Milwaukee Office
13400 Bishops Lane, Ste 300
Brookfield, WI 53005

Headquarters
1415 W. Diehl Rd., Ste. 400
Naperville, IL 6063
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Issues to Develop a Fraud Prevention Program and a
Fraud Incident Management Program for Municipalities
Developed by Sikich LLP for Illustrative and Discussion Purposes only and should not be construed as
legal advice in any manner. Every entity’s plan will be customized to the unique circumstances of the
individual municipality.
Prevention Plan
1. Establish the tone at the top: Clear policies which are frequently and formally communicated to
employees, management, Board and vendors:
x Will not tolerate fraud or embezzlement and entity is fully and lawfully ready to terminate
employment, prosecute, pursue civil remedies rescind a contract and obtain restitution.
x That no one has a reasonable expectation of privacy related to any tangible or electronic
assets used during normal business; computers, phone records, PDAs, etc. and desk/file area
may be searched and monitored at will.
x All employees will take regular vacations and will be cross trained in duties.
x All measures will be taken to provide for separation of duties in all operational areas.
x Internal audits will be frequent and often by surprise.
x All vendors will be subject to audit on demand.
2. Establish a whistleblower system that is confidential and where the reporting person can be safe
from reprisals and know that their tip will be considered and, if credible, will be pursued.
3. Establish a fraud prevention team who will conduct a thorough risk assessment of the
organization.
4. Construct a system to separate business duties to every extent possible and institute
compensating controls responsibility where necessary.
5. Review all sensitive areas where fraud may occur – consider rotation of staff, fidelity bonding,
surprise audit, movement of part time employees etc. Do thorough background checks when
hiring.
6. Review, update and upgrade insurance coverage to cover incidents of fraud and embezzlement.
7. Retain the best lawyer available with an employment law specialty who is knowledgeable in issues
of wrongful termination, administrative leave, invasion of privacy, reasonableness issues related
to searches in the workplace, false imprisonment, and /contractual issues.
8. Devise a policy on how to handle communication with the media and the public in the event of a
fraud. Interview and retain a public relations firm.
9. Review and create clean desk policy and security of assets from blank check stock to donor’
information to cash registers to loading docks. Purchase and install locks, smart key card systems
and video surveillance.

10. Review the technological sophistication of the IT system with emphasis on issues of security and
fraud prevention. Hire a forensic consultant to perform a vulnerability test on the system.
11. Devise a regular internal audit schedule. Do not invest one person with this function but rotate it
as possible. Review the reviewer regularly.
12. Establish a regular training program for employees, Board and vendors in issues and expectations
surrounding fraud prevention.
13. Add policies and procedures to employee/program handbook and secure signatures from each
employee and vendor. Include right to audit in vendor contacts.
Incident Management Protocol (IMP)
1. Establish an IMP Team, who are “need to know” decision makers to receive a tip, evaluate the
credibility of the tip as well as its materiality and put this process in motion if necessary. This
team should at least consist of a member of Senior Management and Department Head where
issue resides. Note that the immediate supervisor of a targeted individual should not be included.
Do not include any one who appears to have a conflict of interest or who may be part of the
problem. This Team remains in complete control of this process from start to resolution.
Immediately shut down all outside communication on the matter and this group must not speak
to any outside party with the following exceptions on an as needed basis to plan the next steps in
the investigative process:
o Insurance broker/agent/risk pool representative
o Forensic investigator
o External auditor (informed but will not be integral in this process by policy)
o Computer forensics specialist
o General counsel
o Employment attorney
2. Establish a sense of urgency and continuous communication among the IMP Team. Decide early
on who and how the matter will be investigated.
3. Review public relations policy. Keep incident in complete secrecy until properly investigated.
4. In consultation with attorney, devise a system to preserve the legal confidentiality and privilege
of the process.
5. In consultation with the employment attorney, establish a plan to place the suspected employee
on administrative leave if necessary. Do this in such a way as to maximize the ability of the
investigators to locate and preserve relevant and material evidence. Limit employee access to
building and work area, secure workstation and files, change computer access, and secure all
electronic devices. Notify IT to preserve possible evidence banks including email. Do this in a
way that is not demeaning, showy, or otherwise unprofessional.
6. In consultation with legal counsel, establish a plan to deal with specific incident of vendor fraud
including the suspension of purchasing or payment of invoices and the securing of evidence, paper

and electronic, related to the vendor, sales representation and any employee who may be
supplying assistance in the matter.
7. Secure the electronic and paper evidence. Engage the services of a forensic computer specialist
if needed to image electronic devices and establish a chain of custody. Image and secure the
evidence. Make copies available to investigators to complete their analysis. Secure all paper files.
8. Do not allow unplanned or random investigation, especially interviews, by personnel untrained in
these matters. Be particularly cognizant of issues of false imprisonment, defamation of character,
invasion of privacy, and incrimination. Best practice to engage forensic investigator.
9. Be sure that investigators follow best practices related to chain of custody and proper handling of
original documents. Establish a clear filing system by witness or transaction, create a key
document file and database early in the process. Consult with forensic investigator for proper
procedure.
10. Develop a brief written plan to investigate the matter including a timeframe for completion. Limit
the investigation to the matters indicated by the evidence. Investigation procedures are dictated
by the specific matter and will include use of data mining, financial analysis, joining of computer
files, and other machine and paper-based techniques. It may or may not include interviews or
surveillance.
11. IMP Team is continuously informed of the progress of the investigation and determines the point
at which there is sufficient evidence to pursue corrective action or end the investigation.
However, the Team should not cross the fine line between supervision/responsibility for the
process and driving the investigation in a way that clouds the results.
12. Based on the results of the investigation, take corrective action or restore the person/vendor in
question to normal status.
13. Hold a formal debriefing meeting of the Team which reviews the process and the results of the
investigation. Immediately, take all corrective actions to improve the Protocol and the flaws in
the operational systems that created the problem.
14. Devise a policy on how to communicate with the Board, management and staff. Who, what,
when, where, how and what provides the outline for this policy. Devise a method to effectively
deal with leaks. Employ public relations firm to assist with these communications and with the
press.
This document is provided as suggestions to the planners and should not be considered comprehensive.
Every situation is unique, and these differences should be built into every plan. For more information or
to engage the forensic team, please contact:
Mary O’Connor, ASA, CFE
Partner, Forensics and Valuation Services
Sikich LLP

mary.oconnor@sikich.com
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JAMES MADLOM

PARTNER | CHIEF OPERATING OFFICER
James Madlom is Chief Operating Officer of Mueller
Communications (Mueller). In addition to his role overseeing
the work of the firm, he manages a variety of client teams
responsible for developing and implementing community
relations and public affairs strategies, public awareness
campaigns and marketing communications plans.
At Mueller, James has led client teams that have successfully
secured public financing for major redevelopment projects,
protected corporate reputations during high-profile litigation
and other crisis situations, designed and implemented internal
employee communications programs and supported the design
and implementation of a major neighborhood revitalization effort.
Prior to joining Mueller, James gained additional media and public relations experience
with another Milwaukee agency, where he coordinated communications activities for
clients ranging from Fortune 500 companies to government agencies and non-profits.
In addition, James brings a significant background of community outreach planning
from his work with Marquette University, where he implemented a five-day orientation
program for new students and their families and Marquette’s largest service project,
Hunger Clean-Up, involving over 2,300 volunteers and 100 community-based
organizations.
James earned both his bachelor’s degree and law degree, magna cum laude, from
Marquette University. He is an active member of his community, serving as a director on
the boards of the Alzheimer’s Association of Southeastern Wisconsin, Milwaukee Public
Theatre, SaintA and St. Charles Youth & Family Services. He is an active volunteer with
Rotary Club of Milwaukee. Previously, he has served as President of the Shorewood
Foundation, as part of the United Performing Arts (UPAF) Campaign Cabinet, and as
a board member with Volunteer Center of Milwaukee, Everyday Philanthropists and
Non-Profit Center of Milwaukee.
He lives in Whitefish Bay, Wis., with his wife and 3 children. They are members of
St. Herman’s Orthodox Church in West Bend.

ELIZABETH HUMMITZSCH
VICE PRESIDENT

Elizabeth Hummitzsch is the Vice President at Mueller
Communications (Mueller). Her responsibilities include ensuring
quality and consistency in client services across the agency,
serving as a resource for existing and potential new clients and
managing several internal teams to create and execute marketing
and public relations strategies for a diverse client portfolio.
Since joining Mueller in 2008, Elizabeth has demonstrated
success in creating and executing results-oriented marketing,
public relations and integrated communications plans for
numerous clients. Her experience includes elevating the media
presence of a local medical device manufacturer to drive
employee recruitment and retention and announcing a major
Milwaukee manufacturer’s decision to transfer company ownership to its employees
through an Employee Stock Ownership Plan (ESOP).
Elizabeth also has a breadth of experience in corporate and employee-centered
communication, including developing and executing internal communications for
a Wisconsin-based Fortune 500 company and helping numerous local businesses
navigate through corporate changes and restructuring.
Elizabeth has also coordinated and conducted public affairs strategies and
community and public awareness campaigns for Mueller’s diverse client portfolio,
including a communications and grassroots campaign to support statewide transit
initiatives and a public awareness campaign to cultivate support for saving a local
National Historic Landmark.
Lastly, Elizabeth has helped numerous clients through challenging crisis situations,
helping companies and individuals minimize the damage to their reputations.
Elizabeth holds a degree in communication arts from the University of WisconsinMadison and is proud to be a Badger. She is a part of TEMPO Milwaukee’s
Emerging Women Leaders Program, designed to nurture and elevate the next
generation of women leaders in Milwaukee. Elizabeth co-chairs the group’s
community involvement committee.
Elizabeth, her husband, and their sons, Parker and Lincoln, currently reside in Waukesha,
where they are members and volunteers at Spring Creek Church in Pewaukee.

AGENCY BIO
At Mueller Communications, we provide our clients access to a team of the best
communicators and strategic problem-solvers around.
We leverage strong relationships, deep communications experience and unmatched
problem solving abilities to help clients achieve their goals. We work tirelessly to
make things happen for our clients: from generating brand awareness to developing
buildings, from putting people to work to facilitating world-class experiences,
and connecting people and organizations, in ways that benefit our clients and our
community.
At Mueller Communications, our goal is not to be the largest agency, but rather a firm
that is known locally, regionally and nationally by its reputation for driving exceptional
results for our clients, providing unique solutions to challenging problems and
conducting ourselves with integrity. Clients choose our firm because we provide hightouch client service and a deep understanding of the issues they face and opportunities
they should pursue.
To top it off, our culture dictates that we have some fun in the process. We’re the
Wisconsin-based PR firm that you’ve been looking for.

SERVICES:

MEDIA RELATIONS

CRISIS COMMUNICATIONS

CIVIC & COMMUNITY
ENGAGEMENT

PUBLIC AFFAIRS &
GOVERNMENT RELATIONS

CORPORATE
COMMUNICATIONS

SOCIAL MEDIA

SPOKESPERSON TRAINING

DIGITAL + MARKETING

TEN CRISIS COMMANDMENTS

1
3
5
7
9

BE

PREPARED

MOVE

FAST

DON’T
FREEZE

OR FUSS
ASK

Develop crisis management, emergency response and
crisis communication plans with senior management.
Designate a crisis management team.
Follow your emergency response plan and get things under
control as quickly as possible. The first 24 hours will be the
most critical. What you do the first day will drive everything
that happens afterward.

Set a plan and follow it. Don’t be pushed
off course by changing events or reactions.

FOR HELP WHEN

Delegate tasks. You can’t do two
jobs at once when you’re in crisis.

CONTROL
THE FLOW OF
INFORMATION

Designate spokesperson(s) through whom you will channel all
information and make sure everyone knows how to reach them.

YOU NEED IT

GET TO

THE
MEDIA
BEFORE THEY GET TO YOU
TELL IT ALL
AND

TELL IT FAST
DON’T

LIE

DO CORRECT MEDIA ERRORS

Develop a fact sheet and update it on a daily/hourly
basis. Distribute fact sheets to key audiences quickly.

Hiding, holding back, refusing to talk or just
delaying will send rumors flying beyond control.

If you don’t know the answer, say you’ll
get back. Additionally, if the media reports
something inaccurately, correct it promptly.

BE

Establish a hotline system to handle all calls for
information. Keep a careful record of all calls to help
the crisis communications team manage situation.

THINK
AHEAD

Prepare a damage control plan and
put people to work on it immediately.

AVAILABLE

2
4
6
8
10

INTERVIEW PROTOCOL
There are certain things you should do in any interview -- print, radio, and television -to increase your rate of success. You will expect a reporter to do his or her homework
before interviewing you, such as basic research into your title, background, and area of
expertise. It is also appropriate for you to prepare for the interview.

YOUR JOB BEFORE THE INTERVIEW IS TO:
• Be prepared. Practice the key messages, you’ve developed. Likely questions and your
answers. Rehearse.
• Be up-to-date on current events (last night’s and today’s news), especially news that
relates to your industry and community.
• Plan to be early. Arrive at least 10 minutes before asked.
Call in a few minutes ahead to a phone interview.

ONCE YOU’RE THERE, YOUR JOB IS TO:
• Know the host or reporter’s name.
• Establish a rapport with the reporter.
• Deliver your key message.
• Use transition phrases or segues to stay on message.

TOP 10 TIPS FOR WORKING WITH NEWS MEDIA
1. BE PREPARED.

Know your facts, know your audience. You will always have some notice before a
media interview (except in some ambush situations). Take the time to jot down and
review key messages. Please do not try to improvise or add to approved messages
and statements. Never wing it!

2. DON’T REPEAT NEGATIVES.

If the reporter asks a negative, loaded or offensive question, turn it around into a
positive. Don’t repeat the negative -- they’re looking for a negative soundbite. When
answering a negative question, neutralize the negative first, then bridge to one or
two pertinent points that will present a more positive view.

3. BE CLEAR, CONCISE AND HONEST.

Don't lie. Find out the facts before the interview or speech and don't exaggerate - it
could come back to damage you. Speak in soundbites or paragraphs. Watch to see
what quotes reporters use. Short answers are better than long ones, but don't give
one word answers. Don't feel as though you must explain every answer, just answer
the question and don't ramble on. Your parenthetical responses can turn out to be
the quote used and may detract from your main point or get you in trouble. Stay
away from technical jargon.

4. FORGET "NO COMMENT."

If you don't know the answer, don't speculate or say, "No comment." Instead, give
a good reason for not being able to answer it and refer the questioner to someone
who can answer the question or offer to get the information. "No comment" implies
you have something to hide, you are uninformed or you are guilty. The following
responses are better:
• “I don't know the answer, but I will try to get it for you."
• "<< NAME >> of our staff can give you better information. I'll have you talk to Pat."

5. STAY AWAY FROM "OFF THE RECORD."

There is no such thing as an "off the record" statement. Statements made to help
provide background are subject to being quoted. Always assume a video or audio
recorder is running. Most reporters or photographers will say "rolling" or "recording,"
but some are hoping to catch you off guard. Some may refer to comments made
before the camera is rolling during an interview to make you put the information on
the record. The camera never blinks; photographers or technical assistants may be
listening when you're not aware of it.

TOP 10 TIPS FOR WORKING WITH NEWS MEDIA
6. LISTEN TO THE QUESTIONS.

By allowing time to prepare for an interview, you should be able to anticipate and
respond to a variety of questions. If a question contains negative language, don't
repeat the negative. If you are unsure of the question, rephrase it before answering.
A reporter's direct question deserves a direct answer, but you can use a steering
phrase to make a transition to one of your talking points.
• "That's one reason, but the real reason is..."
• "While some people think that, the facts are..."
• "You have a good point, but I want you to know..."
• "Yes. Furthermore..."

7. SUPPORT YOUR MESSAGE.

Be prepared to appropriately use examples, facts, statistics, quotes, analogies,
anecdotes, personal experience and graphics to help illustrate and emphasize your
point. Use examples and data that average people can relate to easily. If you say it will
cost $4 million, also break that down to dollars per person (i.e., $635 per person).

8. WORK WITH THE REPORTER/PHOTOGRAPHER.

Ask how you can be cooperative. If the subject matter is negative, set a time limit for
the interview. Then you have an excuse to cut it off or you can decide if it should go
on longer. Never argue with the reporter, even if s/he provokes it.
Correct major factual errors or misrepresentations immediately, but don't quarrel
about minor errors. This can help to avoid other reporters from making a similar
mistake in the future. Let the reporter know where you can be reached if s/he has
more questions. Likewise, find out how you can reach the reporter if you have more
information or need to correct or clarify a statement you have made.

9. MAKE SURE THE SETTING IS APPROPRIATE.

If the subject matter is positive, have a company logo or some other identifiable
object nearby, such as a product or poster, so you are identified with the company.
If the subject is negative, use a neutral location. Make sure the area is “sanitized”
to present a good impression of you and your company and because reporters can
read upside-down.

10. APPEARANCE COUNTS.

Try not to let what you are wearing interfere with your message, whether the
interview is being videotaped or not. Dark colors work best. Stay away from white.
Don’t wear stripes or herringbone. Don’t wear large or unusual jewelry. Don’t wear
light-sensitive glasses or sun glasses. Take a minute to relax before the interview.

MAXIMIZING YOUR QUOTABILITY
1. BEFORE YOU TALK TO A REPORTER ESTABLISH YOUR AGENDA.

Know what you are going to emphasize – focus on message. Try to anticipate the
reporter’s questions, and develop answers that incorporate this message. State the
message at the outset and reinforce at the end. Journalists appreciate concise,
factual, newsworthy information.

2. TALK IN PLAIN TERMS. DON’T USE “LEGALISTIC OR TECHNICAL” LANGUAGE.
Avoid jargon and acronyms.

3. FRONT LOAD STRONG POINTS.
“The key point here is…”

“I’m here today to emphasize the following…”

4. BRIDGING SKILLS/TRANSITIONS.
“I’m glad you asked about that…”

5. MAKE IT RELEVANT TO THE LISTENER.
“The reason I believe this is news for you is…”

6. FINALLY, DELIVER THE SOUNDBITE.

“If I can leave you with one thing today, it is that…”

REMEMBER:

REPETITION of your KEY MESSAGES is vital
to the RETENTION of those messages.

Repetition builds retention. What is repeated is retained.

RADIO INTERVIEWS
As a general rule, radio interviews can be difficult. Taped radio
interviews usually are longer than television interviews, which
means your host can approach the subject in greater depth.
Live radio interviews can be very short and unfocused, which
makes getting to your point quickly very important.
Radio interviews can range from a 30-second “sound bite” or
a taped phone conversation, to one to two hours of live on-air
conversation with call-ins. Make sure you know exactly what
kind of an interview it is.
• If the interview is taped to be edited for newscasts, keep your answers within 10 to 20
seconds in length. This way you will ensure your main points are used.
• Always ask whether you should use the interviewer’s name in a taped interview,
because the host or reporter who is on the air can change during the broadcast day.
• If you think of a better response while recording a taped interview, correct your
answers by telling the interviewer you have information to add.
• Beware of long audible pauses – the “uh’s” that creep into speech. They are
accentuated on radio since it’s a medium of sound only. Simply pause when you don’t
know what to say or you feel an “uh” coming on.
• Many interviews will include phone-ins from the listening audience. Treat each one
of these with the same respect and concern that you will give the host, even if the
question is very basic. Use this time to repeat your main points. The host must handle
any rude or profane calls.

TELEVISION INTERVIEWS
Television is the least challenging of the three types of
media. This may come as a great surprise to the person
who approaches an interview before a TV camera with
a great deal of fear, but television is both visual and oral
communication. You can use body language as well as
the spoken word to convey your thoughts. TV is also
easier because most talk and news programs are short
and deal in generalities.
• How viewers perceive you is extremely important in television, which makes the first
impression critical. A friendly smile and a “thank you” to the interviewer immediately
communicate warmth, and associate you with the interviewer’s own credibility.
• Conduct television appearances in a style slightly larger than ordinary. When on
camera you should speak up, clearly and distinctly. Always maintain an even pace in
your delivery so words do not slur together too quickly or move too slowly.
• Expand your vocal range to color important words. This makes you much more
convincing and attractive, and it’s a good way to underscore major points. Men should
emphasize words by using a higher pitch, women by employing a lower tone.
• Use gestures as silent punctuators. Just remember to keep the gestures high enough
to be seen in TV close-ups, and complete them as you make your strong point.
• Reinforce the importance of what you have said by taking a slight pause after a very
important point. This confirms that the reporter/host understood or at least heard you.
• For studio interviews, offer to bring appropriate visual material, such as videotape or
slides that will graphically illustrate your points. Choose these materials carefully so
they enhance your messages, and inform the show well in advance that you have these
available. Be sure to review the material yourself before it appears on air.
• Always ask to see all visuals that will be used during your interview. This will preclude
on-air “surprises.”

PRINT INTERVIEWS
The print interview presents the greatest challenge since
your spoken word is translated by another into the written
word, and, consequently, is subject to closer examination
and analysis. The print interview also is subject to the lack
of understanding or prejudices of the reporter, who can
misinterpret what you have conveyed or meant to convey.
• Before agreeing to an interview, find out what areas are to be
discussed and when and how the material is to be used. This
will allow you to prepare answers to anticipated questions.
• Set a time limit for the interview. The longer you spend with the interviewer, the
greater the risk of wandering into irrelevant or undesirable areas.
• If a reporter is on deadline, ask how much time you have to get back to him or her, and
ask what information is needed.
• If you need more time to give additional thought to your responses or if you’re in
doubt about an essential fact, don’t hesitate to tell the reporter you’ll dig up the facts
and call in the response. Then be sure you do.
• Inform the reporter that as new information is available, you or someone else will
contact him or her.
• Make sure you spell and define unusual terms, technical language or difficult names,
including your own. It’s a good idea to translate acronyms that might be unfamiliar to
readers. Be extremely certain that figures are understood in context.
• Offer any photographs, graphs, or other illustrations that would be appropriate and
might heighten reader comprehension or interest. Select visual materials that fit the
style of the newspaper, magazine or journal.
• Newspaper reporters do not allow you to review copy before it is printed, so don’t ask.
You can extend your influence over the article by inviting the reporter to call you for
more information or for clarification before he or she completes the story. This extra
step might help ensure that your remarks appear in print without distortion.

CRISIS CHECKLIST
FIRST 10 MINUTES

FIRST TWO HOURS

qq Call Emergency Response (if applicable)

qq Team develops list of customers / distributors
for product(s) impacted

qq Secure site, employees and members
of the public
qq Call <<NAME>> to set the phone tree into action
qq Onsite contact completes
Incident Information Fact Sheet
qq PR and project team begin collecting
information for initial key messages

FIRST 30 MINUTES

qq PR Firm shares draft
key messages with team
qq Crisis team reconvenes to approve key
messages and standby media statement
qq PR Firm begins media / social media
monitoring and continues fielding media calls
qq PR Firm begins preparing communications
materials

qq PR Firm deployed to site and crisis team
convenes in office (for offsite meetings:
<<INSERT LOCATION>>) or on conference
call (set up via www.freeconference.com )*

FIRST 24 HOURS

qq “Gatekeepers” answering phones/doors direct
all media calls to PR Firm; all media calls are
recorded on media log sheets.

qq Crisis team reconvenes to review and finalize
communications materials

qq If media arrives ON SITE prior to PR Firm’s
arrival, a spokesperson only says: “We are still
confirming details and will get back to you
shortly.” Take them to a secure location on
site; don’t permit them to wander around.
qq Confirm media spokesperson for incident
qq Confirm interest from media outlets;
identify which additional media outlets
to contact proactively
qq Identify other stakeholders that need
to be contacted
• Local law enforcement / first responders,
• Family of employees involved,
• Regulators,
• Significant customers / suppliers impacted,
• Consumers,
• Etc.
qq Identify and assign next steps
qq Complete incident information fact sheet:
who, what, why, where, when
qq PR Firm begins drafting initial key messages
for approval including standby media
statement

qq PR Firm drafts an updated standby statement
if more information is available

qq PR Firm continues media monitoring and
fielding media calls
qq A news conference is convened if necessary
for media updates

FIRST 48 HOURS/ONGOING
qq Crisis team reconvenes every 3-5 hours
in person or by phone and updates
communications materials as needed
qq PR Firm continues media monitoring and
fielding media calls
qq PR Firm sends media coverage reports to
crisis team on a regular basis

INCIDENT INFORMATION FACT SHEET
FOR INTERNAL USE ONLY – CONFIDENTIAL – NOT FOR EXTERNAL DISTRIBUTION
Clarifying facts for developing key messages, statements:
Who is involved?

What occurred? Who is impacted as a result? How does this impact the company?
Employees? Customers?

Where did the incident take place?

When did the incident take place? When did you find out?
When will appropriate parties be notified?

Why did the incident occur?

Action: What next steps are being or need to be taken?

Referrals: Who can answer further questions?

SOCIAL MEDIA PROTOCOL
In a time of crisis, social media is as important – if not more important – as traditional
media. In an age when anyone with a smart phone is a journalist, and stories “break”
on Twitter, social media channels cannot be ignored. The following is a social media
protocol to follow should a crisis hit:
Monitoring: It is critical that you know what is being said, when, and by whom. As soon as a
crisis hits, begin monitoring social media channels through key word searches and provide
timely and relevant updates to the team, as well as plans for responses, if appropriate.
Becoming Part of the Conversation: Just like when working with traditional media, it
is critically important to be authentic and honest in social media interactions. As you
monitor online conversations, there may be a desire to engage through your social
media channels. Social media engagement should only occur when deemed absolutely
necessary to enhance the conversation, correct misinformation and/or to point to
official resources, when available. When developing social media responses, consider
the following best practices:
• Speak in a respectful tone. Regardless of the tone of the commenter, take the high road and
interact in a polite, respectful way. Consider any comment a direct quote that can be attributed
to the company. If you wouldn’t want it to show up on the front page of the local paper – don’t
post it.

• Point to resources. When possible, point commenters to resources that can help answer
questions and correct misinformation.

• Don’t argue. Do not engage in a back-in-forth, point-for-point argument.
• Equip others to speak on you behalf: Third party supporters can play an instrumental role
in protecting your reputation online.

• Take the conversation offline. Whenever possible, work to move the conversation offline to
engage in a one-on-one conversation.

• Whenever Possible, Don’t Delete. There are very limited instances when it is appropriate
to remove content posted on social media channels. It is very important not to censor the
viewpoints of your followers, but rather to ensure that all content is appropriate and inoffensive.
That said, it may be appropriate to remove user comments in instances such as:
»» When inappropriate language or “hate speech” is used
»» When there are repeated negative comments from one user – only after you have
attempted to rectify the situation and/or take the conversation offline
»» Allegations from current/former employees
(For legal purposes, we cannot discuss personnel matters online)

MEDIA PROTOCOL
What do you do when you are approached by the media:
Media inquiries must be responded to in a way that is clear, concise, accurate and
timely to help ensure the media reports accurate information and offers a balanced
view of the issue.
To ensure a controlled message, statements to the media will be made only by
designated members of your staff (to be coordinated by your PR Firm, after contacting
the interested media outlet.) Under no circumstance should any unauthorized
employees talk to the media.
If the media approaches an employee, he/she should:
Decline requests for an interview or a statement.
No matter the circumstance, do not say “no comment”
Ask for the names, affiliations and / or business cards of the media.
Inform the media that, “I’m sorry I cannot speak with you at this time, but if you let me
know what information you are looking for, I will have the appropriate person respond
to you.” {See protocol on following page…}

Report the request immediately to:
<< NAME >>
<< Company Name >>
<< Phone Number >>
<< Email Address >>
RECEPTION: If a TV camera approaches reception, offer to place them in a
conference room while you seek an appropriate company representative.

MEDIA PROTOCOL (CONTINUED)
Protocol for phone calls from the media:
In the event that you receive a phone call from a member of the news media or a
news media representative comes to the office, the following procedure should be
implemented:
Please respond in the following manner:
“I am sorry, the person who you should speak with is not available at this time. We
want to meet your needs in a timely manner and I will have someone get back to you
as soon as possible.”
(Ask the caller for the following information)
Can I get your name?
________________________________________________________________________
What is the name of your organization?
________________________________________________________________________
What is a telephone number where you can be reached?
________________________________________________________________________
Do you have a deadline? _______________________ What is it?____________________
“I will pass your message along to the appropriate people and someone will get back
to you. Thank you.”

As you receive calls, forward the information to:
<< NAME >>
<< Company Name >>
<< Phone Number >>
<< Email Address >>

Time

Name / Organization

Phone Number

Deadline

CALL LOG TO RECORD CALLS FROM THE MEDIA
Questions
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BREAKING BAD


A class of chemicals causing developmental effects to fetuses and infants,
cancer and impacts to liver, thyroid, immune system and cholesterol changes



Toxicologists still struggling to determine how the chemical class causes
problems in the body



Certain compounds in the class have been found in the blood of the general
population in all geographic regions of the United States



This class of chemicals may pose a risk to human health at concentrations as
low as parts per trillion.



This class of chemicals can be highly mobile in the environment, does not
degrade over time and bioaccumulates in terrestrial food webs and in marine
mammals.



No Safe Drinking Water Act standard has yet been adopted by EPA for this
class of chemicals to date



Approximately 16 states have set or proposed standards for this class of
chemicals varying from 10 ppt (N.Y.) to 70 ppt (N.H.). Wisconsin has not yet
adopted a proposed groundwater standard for this class of chemicals

1

5/30/2019

WALTER WHITE WOULDN’T
TOUCH THIS STUFF


PFAS: A generic term for a family of per and polyfluoroalkyl substances



Have many valuable properties: fire resistance, oil, stain and grease and water
repellency



Scientists have listed more than 4,500 chemical structures within this class of
chemicals



Toxicology studies are so far limited to a small percentage of these structures
but it is expected that these studies will expand to many more in the future



The greatest risk from this class of chemicals is to drinking water sources



Potential sources of this drinking water risk include: (1) leaking municipal
landfills; (2) generators that contribute liquid wastes (e.g. leachate from
Landfills) to POTW’s for treatment; (3) land spreading of PFAS impacted
wastewater treatment sludge; and (4) airports which use firefighting foams



Source liability risk for PFAS is significant:

BETTER CALL SAUL


In February, 2017, DuPont reached a $671M settlement for 3,500 plaintiffs in West
Virginia



February, 2018, Minnesota and 3M reached a settlement in a Natural Resource
damage claim by paying $839M to fund a grant program for water projects



In a June, 2018 action, New York is seeking $39M and punitive damages against 6
manufacturers of firefighting foam for contamination in that state



Extremely low health impact concentration standards and the lack of cost
effective remedies make cost of cleanup for PFAS impacted water
extraordinarily expensive



Given parts per trillion standards, the risk of detection caused by improper
quality control procedures for gathering sampling or conducting laboratory
analysis of samples is high

Jesse Pinkman Should Not Run
the Lab Chemistry


Wide variety of PFAS to consider for analyses



High potential for false positives



Extraordinarily low detection limits



Difficult to achieve consistency in analytical methods/reporting limits



Recent surge in PFAS attention means limited number of qualified
laboratories



Reporting and interpretation of results against limited published
standards



Increasing demand = increasing pressure > greater potential for error

2

5/30/2019

Todd Alquist Should Not Take
Field Samples


Like many other chemicals, PFAS requires very low quantification –
however, PFAS presents greater potential for accidental contamination



PFAS used in many consumer products that workers can bring to site



Polytetrafluoroethylene, a PFAS otherwise known as Teflon, is used in
many sampling products – tubing, pumps, and direct-push soil samplers



During site investigations, it is not uncommon to use public water
supplies for equipment decontamination between samples, as well as in
some drilling processes – in a recent project, one engineering company
found PFOS at concentrations above the practical quantitation limit
(PQL) of 1.9 ng/l (ppt)

Breaking (Hopefully) Not So Bad


We hope you will learn some legal and technical tips for PFAS from our
panel as you encounter this challenging emerging class of
contaminants in your municipal practice in the future



After this Pilot Presentation today of this Documentary Series, we hope
you will be better informed as future episodes unfold



None of us are sure of how this Documentary will End since the future
episodes have yet to be written



However, you can be sure of one thing about this Documentary: when it
comes to PFAS, facts can be stranger and more challenging than fiction

MILWAUKEE | MADISON | WAUKESHA | GREEN BAY | APPLETON | WASHINGTON, D.C.

Thank you.
Arthur J. Harrington
414-287-9414
ajharrin@gklaw.com

This presentation is intended to provide information on legal issues and should not be construed as legal advice. In addition, attendance at a Godfrey & Kahn, S.C. presentation
does not create an attorney-client relationship. Please consult the speaker if you have any questions concerning the information discussed during this presentation.
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Understanding and Mitigating PFAS
Impacts in the Environment
Municipal Lawyers Institute
Presented by:

GZA GeoEnvironmental Inc.
John C. Osborne, P.G.
Principal Hydrogeologist/Senior Vice President

Serving:
Architects/Engineers, Attorneys, Contractors, Developers/Retail, Energy/Utilities,
Financial/Insurance, Municipal, State & Federal Government, Industry Institutional
32 Offices Nationwide with 700 science and engineering staff
www.gza.com

Known for excellence. Built on trust.

PFAS in the Environment
• Per‐ and Polyfuoralkyl Substances (PFAS)
molecules are stable and resistant to
degradation mechanisms;
• Relatively high solubility;
• Resistant to biological degradation;
• The carbon‐Fl tail exhibits hydrophobic and
lipophobic tendencies.
• Like surfactants they have reduced surface
tension that enhances infiltration/mobilization
• Prone to sorption through electro static forces
and organic carbon
• Properties enable bioaccumulation

Known for excellence. Built on trust.

PFAS – Produced Through Synthetic Fluorination Chemistry
Health Advisory
Level of 70 ppt

Known for excellence. Built on trust.
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Great Lakes States Follow Michigan’s PFAS lead
By Gary Wilson
August 20, 2018
But no emergency declarations in Illinois and Wisconsin
While the spotlight remains on Michigan’s growing list of sites contaminated with PFAS, neighboring Great Lakes states are also
responding to the toxic threat.
Both Illinois and Wisconsin are now launching programs to determine the scope of the PFAS problem and to plot best courses
of action as the emerging contaminant threatens basic drinking water sources.
Known for excellence. Built on trust.

Toxicology of PFAS:
Mired in Uncertainty
• “Safe” or threshold level is unknown for
most PFAS compounds:
Toxicity studies are continuing, but:
• Difficult due to the number and
variety of PFAS
• Responses differ between animals
and humans
• No formal evaluation scheduled
under US EPA ‐ Integrated Risk
Information System
• Compounded conservatism may
result in exceptionally low
standards
By Leyo ‐ Own work, Public Domain,
https://commons.wikimedia.org/w/index.php?curid=3098311

PFBA

APFO

PFOA

8:2 fluorotelomer alcohol (8:2 FTOH)

PFOS

PFHxS

PFBuS

Known for excellence. Built on trust.

Chain Length

Toxicokinetics: Elimination

Known for excellence. Built on trust.

ATSDR Toxicological Profile‐ Perfluoroalkyls, June 2018
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Solving one problem – Creating another

• Fire fighting foams;
• Airborne contaminant
distribution;
• Soil & Groundwater impacts;
• TPH, VOCs, PFAS
• If TCA/TCE – 1,4‐dioxane
• Runoff to surface water;
• Human & Ecological receptors

Known for excellence. Built on trust.

Major Pathway: Industry

Possible
Background
Conditions

Known for excellence. Built on trust.

Why Quantifying PFAS Impacts is Uniquely Challenging
1. Extremely Low Levels of Detection
• 70 ppt USEPA Lifetime HAL
• Individual States driving the Standard Lower

2. The High Potential for Cross Contamination of
Samples From Common Materials
• Many Industrial and Consumer Products contain PFASs

3. A Lack Numerical Standards for PFASs
• Every detection has weight
• We are in an period of Uncertainty

4. Laboratory Variation in the Analytical Testing
5. The Complexity of PFAS as an Uncertain
Mixture of Compounds including Precursors

PFASs are used in a variety of consumer and
industrial products

6. Existing Potential for Background PFAS in the
Environmental Media
Known for excellence. Built on trust.
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Investigating PFAS ‐ Sampling Requires
Rigorous Adherence to the SOPs
Personal Detox 48 Hours Prior to Sampling
1 – Clothes “laundered”
2 – No fast food consumption
Day of Sampling
1 – No cosmetics or personal care items
2 – No sunscreen or bug repellent
3 – Untreated natural fiber clothing only

Field Equipment Highlights
1 – No waterproof paper
2 – Only ball point pens
3 – Only aluminum clipboard
4 – Absolutely no Teflon in equipment
5 – Only use real ice, no packs or gel‐based
Known for excellence. Built on trust.

Remedial Technology Summary
Soil
 “No well‐established commercially available treatment
technology for PFAS‐contaminated soil and sediments.”
The current treatment is:
 excavation and landfilling;
 encapsulation; or
 stabilization.
Groundwater
 Limited remedial technologies – pump & treat
 In situ technologies being tested
 Consider treatment trains
 Important to conduct treatability Studies
 Consider transformation of precursors
CRCCARE, Technical Report 38, March 2017
Known for excellence. Built on trust.

Key Summary on PFAS
1.
2.
3.
4.
5.
6.

Class of durable and persistent compounds;
Mobile in water systems;
Not volatilized or biodegraded;
Tend to bioaccumulate;
Uncertain toxicology;
Sampling for PFAS takes great care and attention
to x‐contamination;
7. Wisconsin has not issued a drinking water,
groundwater or soil clean up standard;
8. Remediation is limited and under development
9. Have been in our environment for several
decades introduced through :
• Primary and secondary manufacturing;
• Industrial and residential wastewater;
• Industrial air emissions;
• Regulated and unregulated landfills
• Wastewater biosolids land spreading;
PFAS is not everywhere, but where it was used or
• Surface runoff;
• Groundwater migration.
placed it has the potential to be widely distributed

Known for excellence. Built on trust.
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Water Quality
PFAS strategy and case study
Adrian Stocks
Water Quality Bureau Director

Topics
• Groundwater Standards
• Surface Water Quality Criteria
– Triennial Standards Review
– Standards Development Process

•
•
•
•

Biosolids
Surface Water Monitoring
Lab Certification
What is DNR doing now?

Surface Water Quality Standards
• WI currently does not have surface
water quality standards (WQS) for
PFAS
• WQS apply in waterbodies
• WQS are used to calculate
effluent limitations
Facility
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Surface Water Quality Standards
• Triennial Standards Review

A C E
Antidegradation

Bacteria Criteria Revision
Biocriteria
Chloride Variance Streamlining
Designated Uses Process Revision
P Assimilative Capacity in GLs
P Site Specific Criteria
Wetlands Floristic Assessment
Cyanobacteria
Numeric Benchmarks

P Criteria for
2-Story Lakes

Aquatic Life
Criteria Revisions

Arsenic Variance
Process

B D
Ammonia
Arsenic

Human Health Criteria Revisions

Chloride

PFOS/PFOA

Total Suspended
Solids (TSS)

Outstanding/Exceptional Resource
Water Process Revision

Copper

Nitrate/Nitrogen

Mercury MDV

A: In Progress
B: New Priorities
C: Priorities, but limited
progress expected
D: Barriers to progress
E: Not Priorities

Water Quality Standards
Development Process
Relative source
contribution

The picture can't be display ed.

RfD
The picture can't be display ed.

The picture can't be display ed.

70 kg
The picture can't be display ed.

The picture can't be display ed.
The picture can't be display ed.

Human Health
Surface Water
Quality Criteria

The picture can't
The picture
be display
can't
ed.be display ed.

0.02 kg / day

Bioaccumulation
factor

2 liters / day

Challenges for WQS Development
• Bioaccumulation is not easy to estimate
• Relatively limited toxicological data for PFAS other than
PFOA/PFOS
• Longer-chained compounds have been replaced with
shorter-chained compounds
– New compounds appearing all the time
– Additive toxicity?

• Rulemaking Process
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Biosolids
• Currently no ceiling concentrations or
lifetime cumulative loading limits
• Maine
– Suspended biosolids programs with levels >
screening values for PFOA, PFOS, PFBS

• Michigan
– Suspend all ‘industry-impacted’ programs
– Address industrial sources and re-open

• Wisconsin
– Working with affected POTWs, prioritizing
research, have requested holding of biosolids

Surface Water Monitoring: 2019
• Fish Tissue Sampling
– Target resident individuals
– WSLH processes & analyzes

• Surface Water Chemistry
– Adapting Michigan DEQ protocols
– Approved materials & SOP
– Analyzed at WSLH

2019 WR Surface Water and Fish Tissue Monitoring Plans

Menominee R @ Marinette

La Crosse R nr Fort McCoy

“Middle” Wisconsin R

Mississippi R

Starkweather Creek
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Lab Certification
• Finalizing SOPs for PFAS
• Plan to offer Lab Certification for a series
of PFAS compounds (~36)
• Currently requesting Modified EPA Method
537.1
– Contact Tom Trainor for details
– Tom.Trainor@Wisconsin.gov

Wisconsin Sites –
Marinette Example

11

Tyco Fire
Technology
Center
•

•

•

Fire suppressant
training, testing, and
research facility
Sprayed foam
containing PFAS (C8)
since the early 1970’s
Discharged foam to
Marinette POTW
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Tyco “Ditch A”
• Sampled three
locations in ditch
• Obtained general
permit for
Contaminated
Groundwater from
Remedial Actions
Operations
• Installing GAC
treatment system

Little River

PFAS Wastewater Treatment
• GAC
– Most widely-used/studied treatment for PFAS
– High removal efficiency (89 - 99%) of long-chained
PFAS (≥C8; PFOA, PFOS)
– Poor removal of smaller-chained PFAS (<C6; PFBS)

• Future issues with land application
•
•

Background organics negatively impact efficiency
What to do with spent carbon?!

• Incinerate!

DNR’s PFAS Webpage
https://dnr.wi.gov/topic/Contaminants/PFAS.html
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Thank you!
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PFAS and Drinking Water
Regulatory Status and Case
Study
Steve Elmore, Director
Bureau of Drinking Water and Groundwater
Steve.Elmore@Wisconsin.gov
608-264-9246

PFAS – What’s the Problem?

HUMAN EXPOSURE
MAJOR (INGESTION)
• Drinking water
• Food
• Fish (bioaccumulation)
• Produce (water or biosolids)

• Ingestion dust/soil

MINOR
• Dermal absorption
• Inhalation

PFAS – What’s the Problem?
US EPA: HEALTH ADVISORY LEVEL
May 2016
EPA Health Advisory Level: PFOA/PFOS
70 part per trillion (ppt) - Drinking Water
70 ppt = 4 drops in Olympic-size swimming pool
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PFAS Regulation in WI – Drinking
Water
• Wisconsin and federal government
currently do not have any PFAS Drinking
Water or Groundwater Standards
• Spills Law and NR 700 DO require remediation

PFAS Regulation in WI – Drinking
Water
• WIS ADMIN. CODE NR 140
– Groundwater Standards authorized by ch. 160, Wis. Stats.
– Health based standards developed from WI Dept. of Heath
Services (DHS) recommendations

• March 2018 DNR requests recommendations from
DHS for PFOA and PFOS
– Standard recommendations from DHS expected summer
2019

• April 2019 DNR requests GW standard
recommendations for 34 additional PFAS
compounds

PFAS Regulation in WI – Drinking
Water
• Drinking Water Monitoring for PFAS
Unregulated Contaminant Monitoring Rule (UCMR) Monitoring
• Detections: La Crosse (PFOS), West Bend (PFOA), Rhinelander (PFHxS)
• All < 70 ppt in most recent report
• Additional monitoring will be done in subsequent UCMR

VOLUNTARY MUNICIPAL MONITORING
• Madison, Marinette, Peshtigo

PRIVATE WELL MONITORING – REMEDIATION SITES (NR 700 series)
• JCI/TYCO – 160 wells
• MIRO Plant ‐ Manitowoc
• General Mitchel International Airport
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PFAS Regulation in WI – Drinking
Water
• What is Next
– Groundwater standard for PFOA and PFOS
– Additional Municipal sampling
• UCMR5 in 2022

– Additional private well sampling in relation to
new PFAS remediation cases

• Other Possibilities
–
–
–
–

US EPA Maximum Contaminant Level?
More Voluntary sampling?
Department led sampling effort?
Other types of state standards?

QUESTIONS?
Steve Elmore
Director – Bureau of Drinking Water and
Groundwater
Wisconsin Department of Natural Resources
Phone: (608)-264-9246
Steve.Elmore@Wisconsin.gov
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INTELLECTUAL PROPERTY OVERVIEW

I. INTELLECTUAL PROPERTY CONCEPTS
A. PATENTS
B. TRADEMARKS
C. COPYRIGHTS
D. TRADE SECRETS

II. Constitutional Basis for Patent, Trademark and Copyright
A. PATENTS & COPYRIGHTS
1. U. S. Constitution, Article 1, Section 8, Clause 8:
“The Congress shall have power . . .to promote the progress of science and useful
arts, by securing for limited times to authors and inventors the exclusive right to their
respective writings and discoveries.”
a) Writings includes documents, sculptures, music, computer programs, etc.

B. TRADEMARKS
1.Commerce Clause: U.S. Constitution, Article 1, Section 8, Clause 3:
“The Congress shall have power . . .to regulate commerce with foreign nations, and
among the several states, and with the Indian tribes.”

C. Federal Intellectual Property Legislation
1.Patents -

Patent Act 35 U.S. §1, et seq.

2. Trademarks-

Lanham Trademark Act – 15 U.S.C. §1051, et seq.

3. Copyrights- The Copyright Act of 1976 – 17 U.S.C. §101, et seq.
4. Trade Secrets- The Defend Trade Secrets Act of 2016 – 18 U.S.C 1836

III. COPYRIGHT
A. What Does Copyright Protect? 17 U.S.C. §102
1. Literary Works
2. Musical Works
1

3. Dramatic Works
4. Pantomimes and Choreographic Works
5. Pictorial, Graphic & Sculptural Works
6. Motion Pictures and Other Audiovisual Works
7. Sound Recordings
8. Architectural Works
9. An original work must be fixed in tangible means of expression. 17 USC §302(1). The
idea is not copyrighted, only the expression of the idea. Baker v. Selden, 101 U.S. 99 (1879)
a) Must be some minimal degree of creativity. Alphabetizing phone book is not
sufficiently creative. Feist Publications v. Rural Telephone Service, 499 U.S. 340 (1991)
B. COPYRIGHT PROTECTION FOR ARCHITECTURAL WORKS
1. An “Architectural Work” is defined as “the design of a building as embodied in any
tangible medium of expression, including a building, architectural plans, or drawings. (17 USC §101).
2. The copyright in a building does not prohibit the taking of photographs of parts of the
building observable from a public place. (17 USC §120(a).
C. WHAT CAN’T BE PROTECTED BY COPYRIGHT? 17 U.S.C. §102
1 Ideas
2. Procedures
3. Process
4. System
5. Method of Operation
6. Concept
7. Principle
8. Discovery
9. Recipes- That are a mere listing of ingredients. Protection may extend to substantial
literary expression—a description, explanation, or illustration, for example—that accompanies
a recipe or formula or to a combination of recipes, as in a cookbook
10. Brand names, logos, slogans, domain names and titles also cannot be protected
under copyright law.
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D. WHAT RIGHTS ARE CONFERRED ON A COPYRIGHT OWNER?
1. AFFIRMATIVE RIGHTS – 17 U.S.C. §106
a) A copyright owner has the right to:
i) Reproduce the copyrighted work
ii) Prepare derivative works – (a work based on the original work) 17
USC §106(4)(5)
iii) Distribute copies of the copyrighted work
iv) Perform or display literary, musical, dramatic, choreographic,
pictorial, graphic or sculptural works publicly
v)Perform sound recordings publicly by means of a digital audio
transmission
These affirmative rights are distinct and divisible
2. DEFENSIVE RIGHTS 17 U.S.C. §501
a) Preclude others from doing any of the above without permission.

E. OWNERSHIP OF A WORK DOES NOT CONFER OWNERSHIP OF COPYRIGHT
1. One who obtains ownership of a work (either an original or a copy) protected by
copyright does not obtain any of the copyright owner’s rights in the work absent an
express agreement to the contrary. 17 U.S.C. §202
2. Copyright assignments must be in writing and signed by the copyright owner to be
enforceable. 17 U.S.C. §204
F. TERM OF COPYRIGHT PROTECTION
1. Post 1978 Works - 17 U.S.C. §302
a) Life of the author plus 70 years
b) Works for hire:
i) 95 years from the year of first publication, or
ii) 120 years from the year of creation, whichever expires first

G. THE BENEFITS OF FEDERAL COPYRIGHT REGISTRATION
1. A copyright attaches to an original work of authorship once the work is committed to
a tangible medium of expression 17 U.S.C. §102
3

2. FEDERAL REGISTRATION OF COPYRIGHTS:
a) Provides jurisdictional basis for commencing suit for infringement – 17 U.S.C.
§411
b) A registration certificate obtained within 5 years of publication constitutes
prima facie evidence of validity of copyright (authorship) and of facts stated in
certificate - 17 U.S.C. §410(c)
c) Registration (prior to infringement) is a prerequisite for recovering statutory
minimum damages, statutory enhanced damages, and actual attorney’s fees 17 U.S.C. §§504, 505
i) Statutory Minimum Damages-$750 to $30,000 per work infringed
ii) Statutory Enhanced Damages (Willful Infringement)- Up to $150,000
per work infringed
IV. TRADEMARKS
A. WHAT IS A TRADEMARK? 15 USC §1127
1.Something a person uses in commerce, or has a bona fide intent to use in commerce,
to:
a) Distinguish his or her goods or services from those of others, and
b) To indicate the source of the goods or services, even if the source is unknown
2. Consumers associate the goodwill and reputation of a manufacturer with the
Trademark.
3. Trademark Law seeks to avoid consumer confusion 15 USC §1125
B. WHAT CAN BE USED AS A TRADEMARK? 15 U.S.C. §11
1. A Trademark includes a:
a) Word
b) Name
c) Symbol (logo) – (McDonald’s arches)
d) Device (container shape- Coca Cola bottle)
e) Color (pink-Owens Corning Fiberglass)
f) Sound (NBC chimes)
g) Scent (scented yarn)
h) Or any combination thereof
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C. Trademarks may be important to municipalities in order to protect logos and slogans
associated with the municipality.
D. Trademark registration protects the Trademark and the owner of the Trademark.
1. Federal 15 USC §1051
2. State Wis. Stats. §132.01
E. A Federal Trademark registration provides notice that the Trademark is owned.
F. Federal ‘Likelihood of Confusion’ factors:
1. similarity of the Mark: appearance, impression, sound, connotation;
2. actual confusion;
3. are the goods/ services similar?;
4. are the goods/services in the same or similar channels or trade?;
5. number/nature of similar Marks; and
6. first use commerce dates;
G. Trademarks must be actively used and defended.
1. Failure to use the Mark for a period of time may result in abandonment of the Mark.
H. TRADE DRESS -The total appearance and image of a product, including features such as size
texture, shape, color, color combinations and graphics. Trade dress protection has also been afforded a
restaurant’s overall unique style or décor.
Two Pesos, Inc. v. Taco Cabana, Inc., 112 S.Ct. 2753 (1992)
I. Types of Marks:
1. Trademark (Coca Cola)
2. Service Mark (Merry Maid; CarX)
3.Certification Marks (UL; Good Housekeeping)
4. Collective Mark (Logo of Door County Cherry Growers Association, FTD)
J. Federal Registration provides:
1. National constructive notice of ownership -15 USC§ 1072
2. National constructive use from date of application – 15 USC§ 1057(c)
3. Prima facie evidence of validity, ownership and exclusive right to use the mark –15
USC §1057(b)
4. Ability to bar importation of infringing goods -15 USC§ 1124
5

5. Potential of recovering treble damages and actual attorney’s fees – 15 USC §§11161120
6. Possibility of establishing incontestability 15 USC §§1115
7. Both state and federal claims can be litigated in federal court 15 USC§1125 (§43(a)
claim)
8. Unfair competition and false designation of origin claims can also be maintained.
V. PATENTS
A. WHAT DOES A PATENT PROTECT? 35 U.S.C. §101
1. Inventions and Discoveries, including any new and useful:
a) Process
b) Machine
c) Manufacture
d) Composition of Matter; or
e) Any new and useful improvement thereof.
B. WHAT CAN’T BE PATENTED? 35 U.S.C. §101
1. Invention must be:
a) New – Never before conceived
b) Useful – Provides some societal benefit; or
c) A non-obvious improvement of an existing invention
2. Non-patentable subject matter includes (common law);
a) Laws of nature
b) Principals of Science
c) Mathematical Algorithms
d) Abstract Ideas
C. RIGHTS GRANTED A PATENT OWNER
1. DEFENSIVE RIGHTS – 35 USC §271
a) Patent owner has the right to exclude others from making, using, selling or
offering to sell the patented invention. 35 U.S.C. §271
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2. PROS & CONS OF FEDERAL PATENT PROTECTION
a) Patent protection vs. Trade Secret protection
i) Life of patent is finite (20 years from date of filing application)
ii) Trade secret protection can be indefinite (Coca Cola formula)
iii) Suit for patent infringement lies against infringer. Suit for trade
secret breach lies against individual who absconded with trade secret.
iv)Minimum statutory damages and potential for attorney’s fees award
available in patent infringement cases. Lacking in Trade Secret cases.
v) Assuming patent is valid patent owner has absolute right to exclude
others from practicing invention during life of patent. Once Trade Secret
is disclosed it is in the public domain.
VI. TRADE SECRETS
A. The Defend Trade Secrets Act of 2016 (DTSA) enacted May 11, 2016, codified at 18
U.S.C.1836 a United States federal law that allows an owner of a trade secret to sue in federal court
when its trade secrets have been misappropriated. It aligns closely with the Uniform Trade Secrets
Act which had been adopted in some form in almost every U.S. State.

B. Wisconsin’s Statute is Wis. Stats. §134.90
VII. FAIR USE – FRAUGHT WITH RISK
A. Fair use is a legal doctrine that promotes freedom of expression by permitting the
unlicensed use of copyright-protected works in certain circumstances. Section 107 of the Copyright
Act provides the statutory framework for determining whether something is a fair use and identifies
certain types of uses—such as criticism, comment, news reporting, teaching, scholarship, and
research—as examples of activities that may qualify as fair use. U.S.C. Title 17 found at
www.copyright.gov/title17/
B. Fair use allows scholars, researchers and others to borrow or use small portions of incopyright works for socially productive purposes without seeking permission. The doctrine of fair
use is a balancing act. It recognizes the competing ideals of free speech with the property rights of
individual creators.
C. Fair use is a defense to copyright infringement. It is not a right. Fair use involves risk.
D. Section 107 calls for consideration of the following four factors in evaluating a question of
fair use:
•

Purpose and character of the use, including whether the use is of a commercial nature or is
for nonprofit educational purposes: Courts look at how the party claiming fair use is using
the copyrighted work, and are more likely to find that nonprofit educational and
noncommercial uses are fair. This does not mean, however, that all nonprofit education and
noncommercial uses are fair and all commercial uses are not fair; instead, courts will balance
the purpose and character of the use against the other factors below. Additionally,
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•

•

•

“transformative” uses are more likely to be considered fair. Transformative uses are those
that add something new, with a further purpose or different character, and do not substitute
for the original use of the work.
Nature of the copyrighted work: This factor analyzes the degree to which the work that was
used relates to copyright’s purpose of encouraging creative expression. Thus, using a more
creative or imaginative work (such as a novel, movie, or song) is less likely to support a claim
of a fair use than using a factual work (such as a technical article or news item). In addition,
use of an unpublished work is less likely to be considered fair.
Amount and substantiality of the portion used in relation to the copyrighted work as a
whole: Under this factor, courts look at both the quantity and quality of the copyrighted
material that was used. If the use includes a large portion of the copyrighted work, fair use is
less likely to be found; if the use employs only a small amount of copyrighted material, fair
use is more likely. That said, some courts have found use of an entire work to be fair under
certain circumstances. And in other contexts, using even a small amount of a copyrighted
work was determined not to be fair because the selection was an important part—or the
“heart”—of the work.
Effect of the use upon the potential market for or value of the copyrighted work: Here, courts
review whether, and to what extent, the unlicensed use harms the existing or future market
for the copyright owner’s original work. In assessing this factor, courts consider whether the
use is hurting the current market for the original work (for example, by displacing sales of the
original) and/or whether the use could cause substantial harm if it were to become
widespread.

E. In addition to the above, other factors may also be considered by a court in weighing a fair
use question, depending upon the circumstances. Courts evaluate fair use claims on a case-by-case
basis, and the outcome of any given case depends on a fact-specific inquiry. This means that there
is no formula to ensure that a predetermined percentage or amount of a work—or specific number of
words, lines, pages, copies—may be used without permission.
See 37 C.F.R. 201.2(a)(3).
www.copyright.gov/fair-use/more-info.html
F. Fair Use Considerations
1) Draft your own material/art. Avoid copying. Put writings in your own words. Create
on your own. OR ask permission of the copyright owner. OR pay a license fee to use the work. Avoid
taking the heart of someone else’s work.
2) Limit what you are using. The more you use, the more it will be considered
infringement.
3) Does your addition transform the character, meaning or message of the original
work? If so, that weighs more heavily towards fair use.
4) Works based on facts find expression in a limited number of ways compared to
fanciful works that may be expressed in more ways, so works based on facts receive less protection.
Visual works have a higher level of protection under copyright law.
5) A non-profit educational institution may be sued if their use does not fit the four
factors of fair use.
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6) Parody, which mocks or ridicules an original work by using parts of the original
work, may be considered fair use.
7) Giving credit to the copyright owner does not make the use fair use.
8) The fact that there is no financial gain does make the use fair use. Also, it the use
affects the market value of the copyrighted work, it is probably not fair use.
G. U.S. Copyright Office Fair Use Index
1) Available at www.copyright.gov/fair-use/
a. This Fair Use Index is a project undertaken by the Office of the Register in
support of the 2013 Joint Strategic Plan on Intellectual Property Enforcement of the
Office of the Intellectual Property Enforcement Coordinator (IPEC). The index makes
the principles and application of fair use more accessible and understandable to the
public by presenting a searchable database of court opinions, including by category
and type of use (e.g., music, internet/digitization, parody).
b. The Fair Use Index tracks a variety of judicial decisions to help both
lawyers and non-lawyers better understand the types of uses courts have previously
determined to be fair—or not fair. The decisions span multiple federal jurisdictions,
including the U.S. Supreme Court, circuit courts of appeal, and district courts.

VIII. CREATIVE COMMONS (CC) LICENSING AND USE
www.creativecommons.org/policies/
A. Creative Commons is a non-profit organization with the goal of expanding the range of
creative works to be available for others to legally share and build upon. CC has at least six
copyright licenses which are free of charge to the public. Creators/Authors may state which rights
they reserve and which rights they waive. In doing so, there are no separate negotiations between
the Licensor copyright owner and any Licensee. The copyright owner does not seek commercial
compensation.
1. Creative Commons is known as ‘copyleft’ as it looks to build a larger volume of
public domain works. There are over 1.4 billion works licensed under the various Creative
Commons licenses.
2. The organization was founded in 2001 by Lawrence Lessig, Hal Abelson and Eric
Eldred. Lawrence Lessig is a Professor at Harvard University.

USEFUL LINKS
U.S COPYRIGHT OFFICE
www.loc.gov/copyright
U.S. Patent and Trademark Office (USPTO)
www.uspto.gov
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Music Licensing Agreements
1. ASCAP2013 ASCAP License Agreement for Local Governmental Entities

http://imla.org/images/Membership/MusicLicensingAgreements/ASCAP_2013_License_Agreement__Local_Governmental_Entities.pdf
ASCAP, the American Society of Composers, Authors, and Publishers is an American nonprofit performance rights organization that protects its members' musical copyrights. It monitors
public performances of music, whether a live performance or a broadcast and compensates the
artists.
ASCAP collects license fees from users of music created by ASCAP members, then distributes the
royalties to its members. This is viewed as a compromise, for example, when a song is played, the
user does not have to directly pay the copyright holder, and the creator of the music does not have
to bill a radio station for use of a song.
ASCAP membership includes over 670,000 songwriters, composers, and music publishers with over
11 million works.
2. BMI –
2018 BMI Music License for Local Government Entities

http://imla.org/images/links/BMI_LGE1_Oct18.pdf
IMLA Members are entitled to a 10% discount off the BMI pricing in the BMI Music License.
BMI, the Broadcast Music, Inc. is a performance rights organization based in New York City. It
collects license fees and pays royalties to songwriters, composers and publishers of music. In 2018,
BMI collected $1.199 billion in licensing fees and distributed $1.12 billion in royalties. BMI's
repertoire includes over 900,000 songwriters and 14 million compositions.
3. SESAC www.sesac.com
SESAC, the Society of European Stage Authors and Composers, is based in Nashville, TN and
has offices in New York City, Los Angeles and London. It deals with all aspects of the business:
creation, licensing and administration. SESAC has 30,000 songwriters and over 400,000
compositions in its catalogue.
Whereas ASCAP and BMI operate on a not-for-profit basis, SESAC & Pro Music Rights retains
some income as profit. While ASCAP, BMI, & Pro Music Rights distribute all income from
performance royalties to their composer and publisher affiliates (less an administrative fee), SESAC
retains an undisclosed amount of performance royalty income. SESAC is also unique among the
U.S. performing rights organizations in that it does not offer open membership – one must be
approved to join.
4. Pro Music Rights is a new music license model. It is a privately funded for profit Performance
Rights Organization. Instead of a blanket license arrangement such as ASCAP and BMI, you pay for
what is actually played, similar to a utility.
www.musicbusinessworldwide.com/vnue-and-pro-music-rights-team-up-on-new-music-licensingmodel/
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To find IMLA information regarding Music License Agreements go to:
www.imla.org
Click on Member Benefits
Click on Music Licensing Agreements
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WHAT IS A TRADE SECRET ANYWAY?

1. Trade Secrets differ from Copyrights, Patents and Trademarks
•
Copyright protects the ‘expression of an idea’ and not the idea itself.
Trade Secrets do protect ideas. Copyright terms are limited to either the life of
the author plus seventy years or in the case of anonymous works, pseudonymous
works and works made for hire, either 120 years from their creation or 95 years
from their first publication, whichever is sooner.
•
Patents generally protect information for 20 years from the date of filing
the patent application. Trade Secrets may be protected indefinitely. Trade
Secrets require no novelty, but patents must be novel.
•
Trademarks protect the brand of a good or service as it is used in interstate
commerce.
A. Disadvantage of Trade Secret
•
Does not protect against independent discovery. It is possible for you to
be prevented from using your trade secret by someone who discovered the
creative work on their own, and did proceed to patent it.
B. Uniform Trade Secret Act
1) UTSA defines a Trade Secret as:
“information, including a formula, pattern, compilation, program,
device, method, technique, or process, that:
(i)
derives independent economic value, actual or potential, from not
being generally known to, and not being readily ascertainable by
proper means by, other persons who can obtain economic value
from its disclosure or use, and
(ii)
is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.”
2) Codified in Wisconsin, Wis, Stat. §134.90(1)(c) 1. and 2.
3) UTSA defines Misappropriation as the improper acquisition, disclosure, or use of
a trade secret:
“ (a) Acquiring the trade secret of another by means which the
person knows or has reason to know constitute improper means. (b)
Disclosing or using without express or implied consent a trade secret of
another if the person did any of the following:
1. Used improper means to acquire knowledge of the trade secret.
2. At the time of disclosure or use, knew or had reason to know that he or
she obtained knowledge of the trade secret through any of the following
means:
a. Deriving it from or through a person who utilized improper means to acquire it.
b. Acquiring it under circumstances giving rise to a duty to maintain its secrecy or
limit its use.
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c. Deriving it from or through a person who owed a duty to the person seeking
relief to maintain its secrecy or limit its use.
d. Acquiring it by accident or mistake.”

4) Codified in Wisconsin, Wis. Stat. §134.90(2)(a) and (b).
5)The USTA defines conduct which constitutes improper means for
acquiring, disclosing, or using proprietary information of another.
“Improper means” includes espionage, theft, bribery, misrepresentation
breach or inducement of a breach of duty to maintain secrecy.

and

2. So What Is A Trade Secret Anyway?
A. Try to think of what a trade secret is not.
1) It is not information that is available to the public.
2) It is not general knowledge and skill.
3) There are three primary areas that are not trade secret:
a. What is generally known:
b. What is readily ascertainable:
i) Information is readily ascertainable if it is available in trade
journals, reference books, or published materials. The Restatement
(Third) of Unfair Competition states that information in published
materials reasonably accessible to competitors or readily ascertainable
from an examination of a product on public sale or display does not
qualify as a trade secret; and
c. An individual’s personal or professional skill.
i)
If an employee had a great deal of experience in an industry before
joining a company, a court may be more unconvinced of a trade secret
claim. If the claimed secret is very specialized or unique to the trade
secret owner’s business, a court may be more supportive of a trade secret
claim. A claim is less likely to be viewed as a trade secret if it is more
general and widely known. Information that is readily separated from an
employee’s skills is more likely to be viewed as a trade secret than those
which are so closely associated with an employee’s skills.
ii)
Information derived by an employee from the whole of his
experience with his employer comprises general skills and knowledge
gained during his time of employment, which an employee is free to take
and to use in later pursuits. But the employee cannot take written
records, customer lists, compilations or analyses.
B. So What Is A Trade Secret?
1) It is secret.
2)The Trade Secret owner must take reasonable steps to maintain its secrecy.
3) It is “any information that can be used in the operation of a business or
other enterprise and that is sufficiently valuable and secret to afford an actual
or potential economic advantage over others”. Restatement (Third) of Unfair
Competition §39.
a. Confused?
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1.The Restatement (Third) of Unfair Competition §39 comment d
states “It is not possible to state precise criteria for determining the
existence of a trade secret. The status of information claimed as a
trade secret must be ascertained through a comparative valuation of
all the relevant factors, including the value, secrecy and
definiteness of the information as well as the nature of the
defendant’s misconduct.”
2. The Restatement of Torts §757 comment b states “Some factors
to be considered in determining whether given information is one’s
trade secret are: (1) the extent to which the information is known
outside of his business; (2) the extent to which it is known by
employees and others involved in his business; (3) the extent of
measures taken by him to guard the secrecy of the information; (4)
the value of the information to him and to his competitors; (5) the
amount of effort or money expended by him in developing the
information; (6) the ease or difficulty with which the information
could be properly acquired or duplicated by others.” These factors
continue to be used in analysis even in states that have enacted the
Uniform Trade Secrets Act. Minuteman, Inc. v. Alexander, 147
Wis.2d 842, 434 N.W. 2d 773, 778 (Wis. 1989).
C. What Does A Trade Secret Look Like?
1)Trade Secrets can be ideas, products, formulas, services and/or
service plans, designs, plans, drawings, reports, analyses, inventions,
prices and names, customer lists, finances, marketing plans, business
plans, business methods, strategic plans, research and development,
commercialization strategies, economic information and know-how.
Every patent begins as a trade secret.
D. Why Do I Care?
1)Because you may be unknowingly leaving digital fingerprints in very
undesirable places.
2)Because you may hire employees that bring others’ Trade Secrets
with them, opening you to liability.
3)Because those with which you contract may own proprietary or
confidential information subject to Trade Secret protection.
4) Digital Fingerprints
The Federal Trade Commission mishandled confidential information in
its antitrust challenge to the merger of Whole Foods Market and Wild
Oats Market. The Federal Trade Commission electronically filed a brief
exposing significant operational and strategic business information
which Whole Foods Market considered confidential. Before the problem
was discovered the press obtained a copy of the brief. Then the FTC
filed a corrected brief, correcting their error by printing the brief to paper
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and scanning it into image format. The District Court’s August 17, 2007
order denied the FTC’s motion for a preliminary injunction. How did
this happen?
a. Metadata.
1) Metadata, the DNA of documents, is created by modern
word-processing software. Software automatically saves, although
hidden, and deep within the structure of a file, information that can
reveal dates, times of revisions, authorship, names of editors, and other
information.
2). FTC staff assumed the metadata in its word processing
file would not migrate upon conversion to portable document format
(.pdf). They assumed that using Microsoft’s “Highlight” or “Borders and
Shading” tool to black out text actually removed the text from the file’s
contents. It covers up the text but the text remains in the file. The text is
still fully searchable and can be copied. The .pdf file appears to contain
black boxes in place of the edited content, but the content is present in
the .pdf file. It is then revealed by copying and pasting the blacked out
text into a word processing file or into an email message or by viewing
the .pdf file in a reader. FTC v. Whole
Foods Market and Wild Oats Markets, Civ. No. 07-CV-01021PLF (D.D.C. June 5, 2007)
b.Metadata errors are common. The British Prime Minister’s Office (the
‘Downing Street Memo’), the Democratic National Committee, the
California Attorney General’s Office, the United Nations, the Motion
Picture Association of America and the SCO Group have all made
metadata errors. See Tom Zeller Jr., Beware Your Trail of Digital
Fingerprints, N.Y. Times (Nov. 7, 2005).
c. In Hepting, et al. v. AT&T, 439 F. Supp 2d 974 (N.D.
Cal 2006) various civil liberties groups challenged the National Security
Administration surveillance activity. The law firm representing AT&T
filed a redacted reply brief (which was posted on multiple websites) with
revealing metadata. It listed potential uses AT&T might have for a
‘secret’ switching room designed to monitor telephone calls and internet
transmissions. The irony was that the NSA had a prior publication
Redacting with Confidence: How to Safely Publish Sanitized Reports
Converted From Word to PDF (Feb. 2, 2006).
d. A government brief filed in Federal Court in San Francisco in
connection with the investigation of leaked grand jury testimony from the
BALCO steroid case contained pages of electronically blacked out
‘sensitive’ information, all faulty redactions. See Adam Liptak,
Prosecutors Can’t Keep a Secret in Steroid Case, N.Y. Times (June 23,
2006).
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i) How Can I Avoid This?
A.
Never use the Microsoft Word tools ‘Highlight’ or
‘Borders and Shading’, UNLESS you then print the
document to paper and scan it into an image file.
B.
Microsoft created CodePlex redaction tool, but no
longer supports this program. The free tool is still available.
C.
Purchase software tools that will scrub metadata
and other information from documents. Convert the
redacted scrubbed copy of the Word file to .pdf.
D.
Save a copy of your document in ‘rich text format’
(RTF), or go to the Save menu, click on Options, and save
as a simple text file. Then convert it to a .pdf file (portable
document format). However, this is not the most reliable
method as there is some say traces of metadata from
Microsoft Word and like programs are carried through to
the pdf file.
E.
Print your document on paper. Manually edit with
black marker or white tape and then scan the document to
an image file.
F.
Contact your technical support (if any) to consult as
to the best way to handle scrubbing metadata.
G.
Inform your staff of the importance of these
procedures. Implement a written office policy regarding
metadata.
ii) More Steps to Avoid This
A. Implement a Trade Secret Protection Program
1. Institute Security Measures
a.
Limit access to need-to-know basis
or by departments/divisions of the
organization
b.
Keep a sign-in log for visitors
c.
Use badges and locked doors
d.
Secure sensitive information
i. Label items confidential
ii. Secure networks
iii. Secure documents
iv. Shred sensitive documents
e.
Use Non-disclosure Agreements
with contractors/vendors
f.
Use Employee Confidentiality
Agreements
g.
Use Intellectual Property
Assignment Agreements with employees,
contractors and consultants
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h.
Employment Agreements
i.
Review Marketing/Sales Arm of
Organization for compliance
j.
Implement computer policy
i. Minimize employee privacy
expectations by monitoring and access
notice
ii. Make clear policies regarding
emails, blogs, chat rooms, postings
k.
Establish procedures for employees
ending employment
i) Conduct exit interviews to identify
new employer and job description,
employer property and confidential
information in possession of employee
ii) Remind employee of confidentiality
obligations
iii) Ensure return of company property
iv) Avoid long notice periods which
breed conflicting loyalties
v) Control employee documents, email,
lock out of network
l.
Educate employees during internal
sessions. Train new staff.
m.
Designate a person who has
responsibility to continue Trade Secret
Protection Program and to audit intellectual
property at regular intervals.
n.
Periodically audit trade secrets and
other intellectual property.
E.

Not-for-Profit Organizations
1. The modern treatises defining Trade Secrets, i.e. the Uniform Trade Secret
Act and the Restatement (Third) of Unfair Competition §39, have dropped
the requirement of economic value and substituted an element of ‘economic
value’ or ‘economic advantage’. So it is now possible for a not-for-profit
organization to own Trade Secrets. The proprietary information must have
economic value or economic advantage. The Ninth Circuit held that
religious information alleged to have only spiritual value is not a trade
secret, although it may qualify as a trade secret when such material in fact
has economic value. Religious Technology Center v. Wollersheim, 796 F.2d
1076, 1091 (9th Cir. 1986), cert denied 479 U.S. 1103 (1987).
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F.

Disclosure to the Government
1. There is tension between public interests and private property rights. The
Federal Government collects and stores enormous amounts of information.
State and local governments collect information as well. Many governmental
entities have their own version of the Freedom of Information Act (FOIA).
State and local issues often parallel Federal issues of disclosure and use.
When a private company supplies secret information for use in public
infrastructure problems may result. See Levine, “Secrecy and
Unaccountability: Trade Secrets in Our Public Infrastructure.” 59 Florida L.
Rev. 135 (2007).
2. Prevention. To prevent problems, documents should be carefully marked:
‘confidential’, ‘for internal use only’, ‘for internal evaluation only’; and
‘commercial’ and ‘contains an unpublished work’ when applicable.
Information that is confidential or trade secret information should be clearly
identified as such by liberal use of stamps and legends. This will prevent
inadvertent disclosures.
Separate protectable information from that which is not protectable.
Be sure documents are clearly marked confidential if they are transferred to
another agency.
a. Examples of What Can Go Wrong
i) The Environmental Protection Agency was negligent when it mistakenly
released, in response to a Freedom of Information Act request, the halfbillion dollar secret formula to the ‘Roundup’ herbicide which Monsanto
entrusted to the EPA. See Case, Marthinsen and Moss, “The Economic
Impact of the Freedom of Information Act,” 12 AIPLA Q.J. 76, 81 (1984).
ii)
The Navy released secret production drawings for a jet engine.
Williams v. Curtiss-Wright Corp., 681 F.2d 161, 162 (3d Cir. 1982).
iii)
A company’s confidential emissions data were accidentally
released twice, once by a state air quality district employee who mistakenly
permitted a third party to come to the agency’s office and review the
material, and once by the EPA. Masonite Corp. v. County of Mendocino
Air Quality Management District, 42 Cal. App.4th 436, 450, 49 Cal. Rptr2d
639, 648 (Cal. App. 1966).
iv) Cases holding that trade secret owners should be compensated:
A.
If the trade secret owner submits its trade secret
information to the agency with a reasonable
investment-backed expectation that it will be
protected from disclosure or use, the
government can change the rules only by
compensating the owner. Ruckelshaus v. Monsanto
Co. 467 U.S. 986, 1010-1012, 104 S.Ct. 2862, 81
L.Ed.2d 815 (1984).
B.
The court ruled there was no state immunity for
deliberate disclosure to competitor because the action was
‘operational’ and not inherent in policy or planning, rather than
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‘discretionary’ and involving fundamental policy decisions.
Discovery Experimental and Development, Inc. v. State
Department of Health and Rehabilitative Services, 735 So.2d 516,
518 (Fla. App. 1999).
C.
Government agencies can be held liable in damages if they
improperly disclose trade secrets, but the damage caused by such
disclosure must be demonstrably separate from that caused by other
related decisions of the agency that are within its discretion. Jerome
Stevens Pharmaceuticals, Inc. v. FDA, 402 F.3d 1249, 1252-1253
(D.D. Cir. 2005).
G.

Freedom of Information Act
1. Although originally enacted to provide citizens with better access to their
government, the FOIA has been used by competitors of submitters of data as
well as foreign governments. The law contains no relevancy as to the identity
of the one requesting information. It mandates that upon request each agency
make available information it possesses, whether that is government
information or information submitted to the government by a private party. 5
U.S.C. § 552(a)(3).
2. The FOIA contains exemptions to disclosure, in Sections 552(b) (3)
and (4):
“(b) This section does not apply to matters that are
3) specifically exempted from disclosure by statute . . . provided that
such statute (A) requires that the matters be withheld from the public in
such a manner as to leave no discretion on the issue, or (B) establishes
particular criteria for withholding or refers to particular types of matters
to be withheld;
4) trade secrets and commercial or financial information obtained
from a person and privileged or confidential”.
3. When the FOIA is read in conjunction with the ‘Trade Secrets Act’ at 18
U.S.C. § 1905, which prohibits government employees from disclosing trade
secrets “to any extent not authorized by law”, the Trade Secrets Act provides
the basis for a claim by the trade secret owner that information qualified under
one of the above exemptions should be protected such that a court may prohibit
its disclosure. The Supreme Court has held that this type of claim may be
asserted on review under the Administrative Procedure Act of an agency’s
decision. Chrysler Corp. v. Brown, 441 U.S. 281, 316-318, 99 S.Ct. 1705, 60
L.Ed2d 208 (1979).
4. Exemption 4 in the FOIA has been defined as follows:
“Commercial or financial matter is ‘confidential’ for purposes of [Exemption 4]
if disclosure of the information is likely to have either of the following effects:
(1) to impair the Government’s ability to obtain necessary information in the
future; or (2) to cause substantial harm to the competitive position of the person
from whom the information was obtained.” National Parks and Conservation
Association v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974) (National Parks I)
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and National Parks and Conservation Association v. Kleppe, 547 F.2d 673
(D.C. Cir. 1976) (National Parks II).
a. The trade secret owner must show two things:
i) that the owner faces actual competition; and
ii) that release of the information would likely cause substantial
competitive injury.
b. ‘Privilege’ as used in Exemption 4 must be of the type not
otherwise referred to in the exemption, such as the attorney-client and work
product privileges. Anderson v. Department of Health and Human Services, 907
F.2d 936, 945 (10th Cir. 1990).
5. Federal agencies are generally required to give reasonable notice to the
owner of the information before disclosure is made pursuant to the FOIA.
Executive Order No. 12600, June 23, 1987, 52 Fed. Reg. 23781. The trade
secret owner’s objection may be reviewed under the Administrative Procedure
Act. If appealed to the District Court it will be heard de novo.
6. Sovereign immunity may protect the federal government from liability for
improper disclosure, but claims for compensation may be made under the
Tucker Act for breach of an implied or express contract of confidentiality, or
based on a Fifth Amendment theory of a taking without compensation.
Ruckelshaus v. Monsanto Co. 467 U.S. 986, 1018-1019, 104 S.Ct. 2862, 81
L.Ed.2d 815 (1984). Lariscey v. United States, 949 F.2d 1137 (Fed. Cir. 1991).
7. State agencies may be exposed to liability if they misuse secret
information that has been entrusted to them. Syngenta Crop Protection, Inc. v.
Helliker, 138 Cal. App.4th 1135, 1172-1173, 42 Cal. Rptr.3d 191
(Cal. App. 2006)
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Municipal Case Law Update
Annexation
Town of Lincoln v. City of Whitehall, 2019 WI 37, 386 Wis.2d 354, 925 N.W.2d 520.
A group of landowners in the Town of Whitehall submitted a petition for direct annexation by unanimous
consent to the City of Whitehall. However, the petition was lacking the signature of one property owner
of land in the annexation area. The city nonetheless adopted the annexation ordinances, and the town
sought the Department of Administration’s review of the annexation. The Department of Administration
(DOA) “concluded that the annexed land formed an impermissible ‘balloon-on-a-string’ configuration that
is ‘contrary to annexation law because it fails to constitute appropriate contiguity.’” Town of Lincoln v. City
of Whitehall, 2019 WI 37, 13, 925 N.W.2d 520. The DOA’s decision was not binding on either party but
did “entitle the [town] to challenge the annexation in circuit court.” Id. Granting petition for review, the
Wisconsin Supreme Court addressed, as a threshold question, whether the petition for annexation that
was filed was properly considered a petition for direct annexation by unanimous approval. The town
argued the petition was not a petition for direct annexation by unanimous consent because it lacked the
signature of a landowner in the annexation area. In response, the city argued that Wis. Stat. §
66.0217(11)(c) limited the town to challenging contiguity only. Wisconsin Stat. § 66.0217(11)(c) prohibits
a town from bringing an action, procedural or jurisdictional, in response to a direct annexation by
unanimous approval. However, the Court noted that a petition for direct annexation by unanimous
approval must be signed by all owners of real property in the annexation territory – which, in this case, it
was not. Because the annexation petition was not unanimous and, therefore, facially deficient, the Court
held it was not a petition for annexation by unanimous approval. Accordingly, the town was not prohibited
from bringing an action by Wis. Stat. § 66.0217(11)(c).

Cemeteries
Petition for Order Regarding Williams/Jones Pioneer Cemetery, 2018 WI 117, 385 Wis.2d 1, 921
N.W.2d 188.
The Wisconsin Supreme Court held that the cemetery transfer provision set forth in Wis. Stat. §
157.115(1)(c) was not triggered when the petitioner failed to establish a parcel of land met the statutory
definition of “cemetery” in Wis. Stat. § 157.061(1p). Section 157.061(1p) defines a “cemetery” as “any
land, including any mausoleum on the land, that is used or intended to be used, exclusively for the burial
of human remains.” The Court also looked at related statutory provisions to determine what constitutes
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a cemetery, including Wis. Stat. § 157.065(1), which provides that no cemetery may be used for burials
if it was not in use on April 4, 1894, and also sets forth who may properly organize and operate a
cemetery. Here, the record demonstrated that there was no reference to the particular parcel as a
cemetery until 1892. Neither could the parcel be used for future burials because there was no evidence
of it being organized and operated by a permitted authority in compliance with Wis. Stat. § 157.065(1)(b).
Additionally, related statutory provisions concerning certain formalities and requirements for cemeteries
were also not complied with. Ultimately, the Court concluded the petitioner failed to prove the parcel was
a “cemetery” and, therefore, the cemetery transfer mechanism was unavailable.

Claim Preclusion/Attorney Fees
Decoster v. Waushara County Highway Department, 908 F.3d 1093 (7th Cir. 2018).
An ownership dispute resulted from a Waushara County highway improvement project affecting a piece
of real property on which Decoster erected a fence. A lawsuit in state court settled and Decoster
subsequently sought over $110,000 in attorney fees and expenses under Wis. Stat. § 32.28. The state
judge awarded Decoster a much smaller amount. Decoster then brought suit in federal court, seeking
compensation under the Uniform Relocation Assistance and Real Property Acquisition Act, specifically
42 U.S.C. §§ 4651-55, which requires condemnors to pay reasonable attorney, appraisal, and
engineering fees. However, under Wisconsin law, the doctrine of claim preclusion prevented Decoster
from seeking recovery under a second theory, in a second and different suit, when an alternative legal
theory was already presented in the original suit. Further, the Seventh Circuit concluded that the state
court judge had already determined what amount constituted “reasonable” fees and expenses, and that
determination would still stand regardless of claim preclusion.

Constitutional Law
1st Amendment
Comsys v. Pacetti, 893 F.3d 468 (7th Cir. 2018).
A computer service provider’s contract with the city water utility was terminated. The service provider
alleged certain First Amendment violations and claimed its contract was terminated in a retaliatory
response to the service provider pursuing criminal claims against city employees. The court held that a
letter, sent by the service provider to the city council and containing allegations against city employees
for the council to consider when contemplating its contract options, was sent in the course of contract
administration and was not protected speech under the First Amendment. (The court also discussed
qualified immunity, however, that discussion was omitted for the sake of brevity).
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Construction and General Laborers’ Union No. 330 et al. v. Town of Grand Chute, 915 F.3d 1120
(7th Cir. 2019).
Union sued Town of Grand Chute (Town) alleging town's 2014 sign ordinance, which generally prohibited
all signs except traffic-related signs on public rights-of-way, violated the union's free speech rights under
the First Amendment, facially and as applied to the union's display of its giant, inflatable rat (Scabby)
used as part of a labor protest against a local business. This was the parties’ second time before the 7th
Circuit. In the initial case, before remanding the case to the district court to determine whether the appeal
was moot and to consider the significance of a 2015 replacement ordinance that contained provisions
involving inflatable signs, the 7th Circuit noted that a municipality is entitled to implement a
nondiscriminatory ban of all private signs from the public roads and rights-of-way. It agreed with the
Town that its 2014 Ordinance was “comprehensive and content-neutral,” but pointed out that even a
neutral ordinance can violate the First Amendment if it is enforced selectively.
On appeal, the 7th Circuit affirmed the district court’s decision that the town ordinance did not violate the
Union’s free speech rights. The court agreed that the sign was content neutral – it applied to all structures
in public ways – and was narrowly tailored to meet its stated purpose which was to ban anything on the
public right-of-way that might obstruct vision or distract passing drivers. The court agreed that the town’s
sign ordinance placed meaningful limits on the Town code enforcement officer’s discretion, and there
was no evidence that the officer enforced the ordinance selectively. Finally, the court concluded that the
union's challenge to the replacement sign ordinance enacted by the town did not present a ripe Article III
case or controversy. The court declined to discuss an unwritten holiday decoration exception (e.g.,
inflatable Santa or snowman) referred to in a police officer’s testimony as it was not ripe and union’s claim
about what protest it might have conducted was speculative.
Janus v. AFSCME Council 31, 138 S. Ct. 2448 (2018).
An Illinois law required employees, subject to the exclusive representation of a union, to pay “agency
fees” to unions even though the employees chose not to be members of the union. The United States
Supreme Court previously held, in Abood v. Detroit Board of Education, 431 U.S. 209 (1977), that this
practice is permitted so long as the payments are applied to matters “germane to [the union’s] duties as
collective-bargaining representative,” and not to political or ideological activities carried out by the union.
In Janus, the fees were applied to cover the cost of collective bargaining, but also to cover lobbying,
social and recreational activities, and advertising (among other things) and amounted to a significant
portion of the total dues payments the union collected from its members. Janus challenged the fees on
the basis that they amounted to coerced political speech in violation of the First Amendment, and asked
the Court to conclude that public-sector agency-fee arrangements are unconstitutional. Ultimately, the
Court agreed, concluding that requiring agency fees from nonconsenting employees is no longer
permitted and overruling Abood.
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Lozman v. Riviera Beach, 138 S. Ct. 1945 (2018).
Lozman, a vocal critic of the City of Riviera Beach, was arrested at a city council meeting while
participating in a public comment period. Lozman alleged the arrest was in retaliation to his criticism of
the city and a violation of his First Amendment rights. The city alleged Lozman did not comply with the
council’s rules of procedure for public comment during its meeting and refused to leave when requested,
and was arrested as a result of those actions. The city also claimed that the fact probable cause existed
for Lozman’s arrest should bar a retaliatory arrest claim, as in retaliatory prosecution cases. The United
States Supreme Court held that the existence of probable cause for the underlying arrest did not operate
as an absolute bar against the retaliation claim. However, the Court also noted its decision was based
on the unique facts of the case.
National Institute of Family and Life Advocates v. Becerra, 138 S. Ct. 2361 (2018).
California enacted legislation requiring clinics serving pregnant women to provide certain notices. Nat’l
Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, 2368 (2018). The law required licensed
clinics to, among other things, notify women regarding free and low-cost services, including abortions.
An unlicensed clinic was required to notify women of the clinic’s unlicensed status. The United States
Supreme Court held that the requirement applicable to licensed clinics was a content-based regulation
of speech, that compelled a particular message. Id., at 2361. The Court concluded that the court of
appeals improperly classified the requirement as “professional speech” subject to intermediate scrutiny,
stating that the Court has not recognized that as a special category of speech. Rather, as a contentbased regulation of speech, the requirement was subject to a strict scrutiny analysis and likely violated
the First Amendment. Turning to the unlicensed clinic notice requirement, the Court considered the
standard set forth in Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626,
651 (1985). The Court noted it was unnecessary to decide whether the Zauderer standard applied to the
unlicensed clinic requirement, because even if it did, the requirement would still fail as an unjustified and
unduly burdensome disclosure requirement. The Court declined to opine on whether a similar disclosure
requirement that was better supported and less burdensome would be proper. NIFLA, 138 S. Ct. at 2378.
Swanson v. Village of Frederic, 341 F. Supp. 3d 965 (7th Cir. 2018).
A former village employee brought an action claiming she was terminated from her position in retaliation
for reporting another village employee’s misconduct. The village argued that the terminated employee’s
speech was not protected under the First Amendment and, even if it were, the village terminated her due
to its lack of confidence in her ability to perform her duties, not because of her speech. The Seventh
Circuit held the terminated employee’s speech was protected by the First Amendment and that genuine
issues of material fact existed regarding the village’s reason for dismissal.
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Price v. City of Chicago, 915 F.3d 1107 (7th Cir. 2019).
Anti-abortion sidewalk counselors and advocacy groups challenged the City of Chicago’s abortion clinic
buffer/bubble-zone ordinance as a facially unconstitutional content-based restriction on the freedom of
speech. The ordinance bars them from approaching within eight feet of a person in the vicinity of an
abortion clinic if their purpose is to engage in counseling, education, leafleting, handbilling, or protest.
The district judge dismissed the claim, relying on Hill v. Colorado, 530 U.S. 703 (2000), which upheld a
nearly identical Colorado law against a similar First Amendment challenge.
The Seventh Circuit affirmed holding that the ordinance did not violate the First Amendment, and was
not impermissibly vague as a facially unconstitutional content-based restriction on the freedom of speech.
The Seventh Circuit noted that although McCullen v. Coakley, 573 U.S. 464 (2014) says abortion clinic
bubble-zone laws “impose serious burdens” on core speech rights, Hill classifies the floating buffer zone
as a content-neutral “time, place, or manner” restriction rather than a content-based restriction on speech.
As such, it is not subject to strict scrutiny but, instead, is tested under the intermediate standard of scrutiny
which asks whether the law is narrowly tailored to serve significant governmental interests. Hill held that
the governmental interests at stake—preserving clinic access and protecting patients from unwanted
speech—are significant, and that an 8-foot no-approach zone around clinic entrances is a narrowly
tailored means to address those interests.
The Seventh Circuit noted that although Hill's content-neutrality holding is hard to reconcile with both
McCullen and Reed v. Town of Gilbert, 135 S. Ct. 2218 (2015), and its narrow-tailoring holding is in
tension with McCullen, neither case overruled Hill so it remains binding. Additionally, Chicago's buffer
zone which applies within a 50-foot radius of a clinic entrance was narrower than the 100-foot noapproach zone upheld in Hill. Finally, the court noted that it would open a circuit split if it allowed this
facial challenge to move forward since the Third Circuit, applying Hill, had upheld Pittsburgh's 8-foot zone
against a facial challenge without requiring an evidentiary showing from the City.

4th Amendment
Naperville Smart Meter Awareness v. City of Naperville, 900 F.3d 521 (7th Cir. 2018).
A city’s use of smart meters that collected energy-consumption data from customers every fifteen minutes
constituted a warrantless search under the Fourth Amendment. The data collected revealed details about
the consumers’ activities that would otherwise be unavailable to the city – e.g., whether residents were
home, type of appliances used and when. Smart meters were not “in general public use.” Nonetheless,
the Seventh Circuit held the search was reasonable. Consumers had a reduced privacy interest in their
consumption data due to various factors including: the city conducting the search without prosecutorial
consent, law enforcement not having access to the information without a warrant, and a minimal risk of
prosecution resulting from the data collected. Weighing the lessened privacy interest against the
government’s significant interest in data collection – e.g., modernizing the electrical grid, faster restoration
of lost service, offering time-based pricing, reducing labor costs – the Seventh Circuit held the
government’s search was reasonable. It should be noted the court indicated that were data to be collected
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in shorter intervals or be more easily accessed by law enforcement, such a search may not survive a
reasonableness assessment.

8th Amendment
Timbs v. Indiana, 139 S. Ct. 682 (2019).
Timbs pleaded guilty in Indiana state court to dealing in a controlled substance and conspiracy to commit
theft. When police arrested Timbs, they seized a Land Rover SUV he had purchased for $ 42,000 using
insurance money he received after his father’s death The State sought civil forfeiture of Timbs's vehicle,
charging that the SUV had been used to transport heroin. The trial court denied the State’s request,
noting that the vehicle cost Timbs more than four times the maximum $10,000 fine assessable against
him for his drug conviction, and that forfeiture of the vehicle would be grossly disproportionate to the
gravity of Timbs's offense, and therefore unconstitutional under the 8th Amendment's Excessive Fines
Clause. The Indiana Court of Appeals affirmed, but the Indiana Supreme Court reversed, holding that the
Excessive Fines Clause only applies to federal action and is inapplicable to state impositions.
The U.S. Supreme Court reversed, holding that the Eighth Amendment's Excessive Fines Clause is an
incorporated protection applicable to the States (and therefore local governments) under the Fourteenth
Amendment's Due Process Clause.

14th Amendment
Murphy v. Walworth County, No. 18-CV-659-JPS, 2019 WL 1558521 (E.D. Wis. Apr. 10, 2019).
After the legislature enacted Wis. Stat. sec. 66.1014, prohibiting local governments from imposing certain
restrictions on short-term residential housing rentals but authorizing municipalities to regulate in a manner
not inconsistent with the statute and regulate through licensing, Walworth County enacted an ordinance
based on community concerns that imposed various requirements on short-term rentals. Murphy, the
owner of several residential properties used for short-term rentals, challenged the ordinance on equal
protection ground. The county had held workshops aimed at understanding community concerns with
regard to short-term rentals and the ordinance dealt with various concerns raised by the community,
including over-occupancy and sanitation issues. The ordinance’s stated purpose was to “ensure a short-term
rental operating in a residential dwelling within Walworth County is adequate for protecting public health, safety
and general welfare, including establishing minimum standards for human occupancy...[and] provid[ing]
minimum standards necessary for the health and safety of persons occupying or using the buildings...”
The Equal Protection clause requires that similarly situated persons be treated similarly; because Murphy
was not part of a protected class, the ordinance needed only a rational basis to survive. An ordinance
fails rational basis scrutiny only “if no sound reason for the action can be hypothesized,” or if it is “wholly
impossible to relate to legitimate governmental objectives.” As a threshold matter, the court determined
that a single-family home that is inhabited throughout the year by an average-sized family is differently
situated than a single-family home that is inhabited intermittently by large groups of people—”there is a
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different rate of electricity, plumbing, and gas usage; the number of automobiles in the driveway will vary
considerably; the amount of trash that people create on vacation tends to be greater (e.g., due to
disposable travel items and prepackaged food and drink); and the interests that tourists have in
preserving the quality of life in a neighborhood tends to be lower because they will soon leave.” However,
even if it were to find the properties similarly situated, the court said it would still find the ordinance
constitutional under a rational basis review. The court noted that the County provided evidence that
residents in the community believed the short-term rental ordinance would curb “negative externalities
associated with tourist use of residential properties” and that the standard was whether the court could
reasonably conceive of any justification based on the evidence provided, not whether the County had
proved the truth of the premises underlying the ordinance’s rationale.
A fourth amendment challenge to a guest registry provision that the County later repealed was found
moot.

Ex Post Facto
Vasquez v. Foxx, 895 F.3d 515 (7th Cir. 2018).
Convicted child sex offenders, required by Illinois law to register and comply with residency restrictions,
were required to move after a change to the residency restrictions made their current lodging
impermissible. The individuals brought an action against the City of Chicago claiming the amendment to
the residency restrictions violated the Ex Post Facto Clause and constituted unconstitutional takings. The
Seventh Circuit held the amendment to the residency restriction was neither retroactive or punitive and,
thus, did not violate the Ex Post Facto Clause. Additionally, the court concluded that the amendment did
not result in an unconstitutional taking because both individuals had acquired their property interests after
the amendment was in place, and it did not affect any property-rights expectations they may have had.
The court also rejected the individuals’ procedural and substantive due process claims.

Courts
Tetra Tech EC, Inc. v. Wisconsin Department of Revenue, 2018 WI 75, 382 Wis.2d 496, 914 N.W.2d
21.
The term “processing,” in the context of Wis. Stat. § 77.52(2)(a)11 includes separating river sediment into
its component parts. Tetra Tech EC, Inc., 2018 WI 75, ¶ 3. Additionally, the Wisconsin Supreme Court
will no longer defer to administrative agency statutory interpretations and conclusions of law. The Court
noted it will, however, give “due weight” to administrative agencies’ “experience, technical competence,
and specialized knowledge” when considering issues. Id.
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Eminent Domain
Adams Outdoor Advertising Limited Partnership v. City of Madison, 2018 WI 70, 382 Wis.2d 377,
914 N.W.2d 660.
Adams Outdoor Advertising, a billboard company, purchased a small parcel of land adjacent to a state
highway located in the City of Madison in 2007 that contained one structure, a 2-sided billboard; one side
faced west and the other east. The billboard is a nonconforming structure and cannot be altered. The city
built a pedestrian bridge across the highway in 2013, under an agreement with the state transportation
department. The bridge obstructed public viewing of the west-facing side of the billboard from the
highway. Adams Outdoor claimed it could not sell advertising space on the west-facing side of the
billboard due to the bridge-obstructed view. It sued the city and argued that it took its property without
compensation contrary to the Fifth Amendment of the U.S. Constitution (the Takings Clause) and Art. I,
Section 13, of the Wisconsin Constitution because the bridge deprived it of all economically beneficial
use of its west-facing billboard space. The city denied a property taking had occurred. It argued that
unobstructed visibility of property from a public highway is not a property right protected by the takings
clause of either the federal or state constitution.
The Wisconsin Supreme Court rejected the takings claim, concluding a “right to be seen” is not a
constitutionally protected property interest requiring just compensation. The Court explained that public
highways are subject to change and are expanded, relocated, or modified for public benefit all the time.
The majority also noted that a general property right to visibility from a public road does not exist in any
other jurisdiction. The Supreme Court majority ruled that “a right to visibility of private property from a
public road is not a cognizable right giving rise to a protected property interest.” It thus held that the City
of Madison’s construction of a pedestrian bridge over a major highway which obstructed visibility of an
existing billboard, was not a taking of property requiring just compensation. The League filed an amicus
brief in this case.
Justice Rebecca Bradley dissented, joined by Chief Justice Patience Roggensack and Justice Daniel
Kelly. They focused on the billboard permit issued by the city even though Adams Outdoor did not assert
a property interest claim in the permit in its brief or at oral argument. The dissenters nonetheless
concluded the city “deprived Adams Outdoor of all economically beneficial use of its permit by
constructing a bridge that obliterated the permit’s value.” They considered the pedestrian bridge
obstruction as a “constructive taking” of the west-facing billboard permit that required just compensation.

Employment
Cleven v. Soglin, 903 F.3d 614 (7th Cir. 2018).
A stagehand for the City of Madison was incorrectly classified as an independent contractor, rather than
an employee. The Employee Trust Funds Board determined the stagehand had been eligible for
participation in the Wisconsin Retirement System (“WRS”) since 1983. A dispute resulted between the
stagehand and city regarding which party was responsible for paying the overdue employee
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contributions, which would normally have been withheld from the stagehand’s employee paycheck. The
city delayed reporting the stagehand’s hours to WRS to avoid being invoiced for both the overdue
employer and employee contributions. The stagehand successfully sought a writ of mandamus in state
court, requiring the city to report the hours. Subsequently, the stagehand also brought an action in federal
court alleging a procedural due process violation under the Fourteenth Amendment. Specifically, the
stagehand wanted to retire on a certain date and claimed he was unable to do so for financial reasons.
The stagehand argued that the city’s delay in reporting his hours and earnings to WRS amounted to the
loss of five years of his retirement without a pre-deprivation hearing first taking place. Assuming, without
deciding, that the stagehand lost a property right, the Seventh Circuit nonetheless held that he was not
deprived due process when the right was taken because the writ of mandamus procedure was a sufficient
procedural remedy. The court concluded the stagehand was not entitled to a pre-deprivation hearing
under the circumstances and that the mandamus action was a sufficient post-deprivation remedy and
satisfied due process.
Fort Bend County, Texas v. Davis, No. 18-525 (U.S. Jun. 3, 2019). (This summary, with minor
modification, was written by Lisa Soronen, Executive Director, State and Local Legal Center.)
Before an employee alleging employment discrimination under Title VII (on the basis of race, color,
religion, sex, or national origin) may bring a lawsuit in federal court he or she must file charges with the
Equal Employment Opportunity Commission (EEOC). In Fort Bend, the Supreme Court held
unanimously that Title VII’s charge-filing requirement is a “mandatory procedural prescription” that a court
must consider if timely raised (but may be forfeited if not timely asserted).
In her charge form to the EEOC, Lois Davis alleged that supervisors at Fort Bend County had sexually
harassed her and retaliated against her. While her charge was pending, she was fired for refusing to
come to work on a Sunday because of a commitment at church. While she updated her EEOC intake
questionnaire to include religious discrimination she didn’t update the charge form.
The EEOC investigated and gave Davis permission to sue. She brought a religious discrimination claim
and a claim for retaliation for reporting sexual harassment. Years into the litigation, Fort Bend County
argued the court lacked jurisdiction to hear the religious discrimination claim because Davis never
included it in the charge form.
The Court, in an opinion written by Justice Ginsburg, held that Title VII’s charge-filing requirement is a
mandatory but waivable claim-processing rule (which was waived in this case because Fort Bend waited
so long to point out Davis didn’t comply with the charge-filing requirement). According to the Court
Congress must clearly state a prescription is jurisdictional. Title VII’s charge-filing requirements “d[o] not
speak to a court’s authority,” or “refer in any way to the jurisdiction of the district courts.” Instead they
“speak to . . . a party’s procedural obligations. They require complainants to submit information to the
EEOC and to wait a specified period before commencing a civil action.”
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Mount Lemmon Fire District v. Guido, 139 S. Ct. 22 (2018).
In a unanimous decision (Justice Kavanaugh did not participate), the U.S. Supreme Court held that all
states and political subdivisions are “employers” subject to the Age Discrimination in Employment Act of
1967 (ADEA) regardless of their size. The ADEA’s numerical qualifier in the definition of an “employer”
as “a person engaged in an industry affecting commerce who has twenty or more employees” does not
apply to states and political subdivisions. In other words, states and political subdivisions are always
employers for purposes of the ADEA, regardless of their number of employees.
Martin v. Milwaukee County, 904 F.3d 544 (7th Cir. 2018).
An inmate in the Milwaukee County Jail sought indemnification from Milwaukee County, under Wis. Stat.
§ 895.46, after alleging that a county corrections officer repeatedly sexually assaulted her while she was
incarcerated. The Seventh Circuit concluded the county was entitled to judgment as a matter of law
regarding the indemnification claim because the inmate did not present any evidence that could lead a
reasonable jury to conclude the sexual assaults constituted conduct the officer was employed to perform
or that the assaults were carried out in any way to serve the county.
Milwaukee Police Association v. City of Milwaukee, 2018 WI 86, 383 Wis.2d 247, 914 N.W.2d 597.
A 2013 City of Milwaukee charter ordinance amended employees’ voting rights relating to electing three
employees to serve on the Employee Retirement System (ERS) Annuity and Pension Board (“Board”).
In 1947, the State granted Milwaukee, as a first class city, authority under its home rule powers to manage
the ERS. However, the State precluded any amendment or alteration affecting “the annuities, benefits or
other rights of any persons who are members of the system prior to the effective date of such
amendment.” The 2013 charter ordinance operated to reduce employees’ voting rights such that they
were able to vote for only one employee Board member, rather than the original three. The charter
ordinance also increased the size of the Board, giving the mayor authority to appoint the additional
members. Granting petition for review, the Wisconsin Supreme Court held that the charter ordinance
impermissibly modified the “other rights” of the employees, which was prohibited by the State.

Fence Viewing
White v. City of Watertown, 2019 WI 9, 382 Wis.2d 320, 922 N.W.2d 61.
The enforcement provisions of Chapter 90 of the Wisconsin Statutes, relating to required partitioning of
adjoining lands where one or both of the adjoining properties are continuously used for farming or grazing
purposes, apply to cities and villages, not just towns. Several provisions of the partitioning and
enforcement procedure statutes in Chapter 90 reference only “towns.” However, Justice Kelly, writing for
the Court, noted that one provision (without which the others would not function) does contemplate cities.
Wisconsin Stat. § 90.01 defines “fence viewers” to include alderpersons of cities, along with trustees of
villages. Additionally, Justice Kelly stated the statutory construction provisions of Wis. Stat.§ 990.01 were
dispositive. Wisconsin Stat. § 990.01(42) defines “towns” to include cities, villages, wards or districts and
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also requires statutes to be interpreted as indicated therein. Ultimately, the Court held that, when read in
light of § 990.01(42), the enforcement procedures of Chapter 90 clearly contemplate and authorize cities
and villages, not just towns.

Governing Bodies
Lipscomb v. Abele, 2018 WI App 58, 384 Wis.2d 1, 918 N.W.2d 434.
A county executive’s control over daily operations does not abolish the county board’s power to fix
compensation under Wis. Stat. § 59.22(2)(c)1.a., which board power extends to all unclassified county
employees and officers. Nonetheless, the board may not direct employees or officers in their duties or
how those duties are carried out; this is true regardless of whether such a result is connected to a
compensation change by the board. Additionally, under Wis. Stat. § 59.794(3)(b), the county board, as a
whole, has authority to require the executive’s attendance at meetings, but that authority does not extend
to committees or subsets of the board.

Land Use
Golden Sands Dairy LLC v. Town of Saratoga, 2018 WI 61, 381 Wis.2d 704, 913 N.W.2d 118.
The Wisconsin Supreme Court extended the “Building Permit Rule” to apply to all land specifically
identified in a building permit application, not just structures. A dairy company filed a building permit
application to construct several structures and also identified that 100 acres would be used for the building
site and more than 6,000 additional acres would be used in total for the farm operations. After the
company filed its application, the town amended its zoning ordinances such that the proposed agricultural
uses were prohibited. The Court held that the Building Permit Rule operates to vest a legal right to use
land, not just to build structures. The Court explained that the rights vested by the filing of a valid building
permit application are to develop the land specifically identified in the application, not merely construction.
Because the dairy company sufficiently identified the additional acreage for the farm operation, including
providing a map with the original building permit application, the Building Permit Rule provided it with a
vested right to use all of the property for agricultural purposes, despite the amended zoning. The League
filed an amicus brief in this case.
Zelman v. Town of Erin, 2018 WI App 50, 383 Wis.2d 679, 917 N.W.2d 222.
The town plan commission granted a conditional use permit (“CUP”) to Zelman’s neighbor, which Zelman
appealed to the town board. Zelman attended the appeal hearing where a split decision by the town
board resulted in the appeal’s failure. Zelman then sought judicial review of the CUP approval under Wis.
Stat. § 68.13(1), which provides “a party to a proceeding resulting in a final determination may seek
review thereof by certiorari within 30 days of receipt of the final determination.” A dispute regarding
whether Zelman’s complaint was timely filed ensued, based on when the receipt of final determination
occurred. The town claimed that Zelman was in receipt of the final determination at the town board’s
appeal hearing. Conversely, Zelman argued there was not a final determination of the issue until the CUP
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was signed and recorded. The Court of Appeals concluded that Zelman’s attendance at the town board
CUP appeal hearing did not result in the receipt of a final determination for purposes of Wis. Stat. §
68.13(1). The court stated its opinion that had the legislature intended an oral vote by a governing body
to constitute receipt of a final determination, it would have used language that sufficiently indicated such
an intent.

Liability/Immunity
Engelhardt v. City of New Berlin, 2019 WI 2, 385 Wis. 2d 86, 921 N.W.2d 714.
Parents of child who drowned during municipal summer camp’s field trip to aquatic center sued city and
others for negligence. The city moved for summary judgment, asserting governmental immunity under
sec. 893.80(4). The circuit court denied the city's summary judgment motion and the city appealed. The
court of appeals concluded the city was entitled to immunity and reversed. The Supreme Court granted
review and reversed, holding that the known danger exception to governmental immunity applied.
Plaintiffs urged the Court to adopt an interpretation of the governmental immunity statute that would
reverse long-standing precedent and expand municipal liability under sec. 893.80(4). The Court declined,
explaining that to do so would create problems for governmental entities that have managed their affairs
relying on longstanding precedent and create the impression that the decision to overturn prior cases is
undertaken merely because the composition of the court has changed. The Court held the city was not
entitled to immunity under sec. 893.80(4) for its negligence in failing to supervise a non-swimming camper
who drowned on municipal summer camp trip to aquatic center because the known danger exception
applied. The known danger exception applies when an obviously hazardous situation known to a public
officer or employee is of such force that a ministerial duty to correct the situation is created. Drowning by
non-swimmer was a known danger and, under facts of case, camp staff had a ministerial duty to give
camper a swim test before allowing her near the pool which they did not perform. The League filed an
amicus in this case.

Notice of Claim
Maple Grove Country Club Inc. v. Maple Grove Estates Sanitary District, 2019 WI 43, 926 N.W.2d
184.
Landowner (country club) brought action against sanitary district, asserting claims for inverse
condemnation and for unlawful sanitary sewer charges and tax levy and alleging that sanitary district
continued to occupy and use landowner's sewage treatment plant after lease expired. Sanitary district
filed counterclaim for recovery of delinquent sanitary sewer charges. The court of appeals affirmed the
circuit court’s dismissal of the landowner’s inverse condemnation claim based on the landowner’s
noncompliance with the notice of claim statutes, § 893.80. The Wisconsin Supreme Court granted cert
and reversed, agreeing with the country club that noncompliance with the notice of claim statute is an
affirmative defense that must be set forth in a responsive pleading lest it be waived. The Court further
held that with the exception of the ten enumerated defenses set forth in the statute governing presentation
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of defenses by pleading or motion, affirmative defenses must be raised in a responsive pleading and
cannot instead be initially raised by motion (this overrules Lentz v. Young, 195 Wis.2d 457, 536 N.W.2d
451). Because the sanitary district failed to set forth the defense in its answer and had not amended its
answer to include it, the Court deemed the defense waived and remanded the case for proceedings
consistent with its decision.

Recreational Immunity
Langenhahn v. W. Bend Mut. Ins. Co., 2019 WI App 11, 926 N.W.2d 210.
Paula Langenhahn was injured when she tripped on a barricade positioned in an unmarked crosswalk
while exiting Marathon Fun Days, a four-day community event held on park grounds in the Village of
Marathon City. She and her husband brought personal injury claims against the event organizer (Post
469) and its insurer. The circuit court granted summary judgment in favor of the defendants based on
recreational immunity. The Langenhahns argued summary judgment on recreational immunity grounds
was improper because the event organizer was not a statutory “owner,” in that it did not “occupy” the
crosswalk where Paula was injured. They also argued the circuit court improperly applied recreational
immunity because Paula was not engaged in a recreational activity at the time of her injury. The court of
appeals concluded the circuit court properly granted Post 469’s summary judgment motion and affirmed.
Case law establishes that the producer or organizer of a recreational event like Marathon Fun Days
“occupies” the real property on which the event is held, and is therefore considered an “owner” of the
property for purposes of recreational immunity. Moreover, the undisputed evidence established that
Paula’s injury occurred on real property dedicated to a recreational use. Finally, Paula was walking to
exit the Marathon Fun Days event at the time of her injury, an act that itself constitutes a recreational
activity because it was “inextricably connected” to her attendance at that event.

Local Government Authority
Oneida Nation v. Village of Hobart, 371 F. Supp. 3d 500 (E.D. Wis. 2019).
This decision recounts the history of how land came to be within the Oneida reservation, by a combination
of treaty and allotment of lands by the U.S. government and how some of the land came to be owned in
fee simple by the tribe and others.
The Village of Hobart (Village) is entirely located within the Oneida reservation’s original 1838
boundaries. After the Village sought to require the Oneida Nation (Nation) to obtain a permit for its annual
Big Apple Fest, the Nation brought an action for declaratory and injunctive relief challenging the Village’s
authority to enforce its special events permit ordinance against the Oneida tribe, its officers, and its
employees. The Village counterclaimed for declaratory relief. The Nation argued that as a federally
recognized Indian tribe, it is immune from state and local regulations within its reservation and not subject
to the ordinance. The Village challenged the Nation's claim that the boundaries of the original Oneida
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Reservation remain intact and contended that it is entitled to enforce its ordinance to the extent necessary
to protect the health, safety, and welfare of its residents and the public.
The district court held as follows:
1. The Treaty of February 3, 1838 created the Oneida Reservation, rather than the individual 100acre allotments for each tribal member;
2. the doctrine of issue preclusion did not bar tribe from relitigating the reservation's status;
3. the reservation was not disestablished by the federal government's allotment policy;
4. fee lands within reservation's original boundaries that were conveyed by tribal members to nontribal members following allotment, and not reacquired and placed into trust by federal
government, were no longer part of the reservation;
5. land owned by tribe in fee simple was subject to village's special events permit ordinance; and
6. sovereign immunity barred village's claim against tribe for payment of fine for violating ordinance.
With regard to holding 5 above, the court noted that it was undisputed that the activities associated with
the Big Apple Fest take place, at least in part, on land that is not part of the Oneida Reservation but
instead is non-trust land owned by the Nation in fee simple and that in order to conduct its festival, the
Nation closes off, in whole or in part, streets and highways that are also not part of the current reservation.
The court found the ordinance’s purposes of addressing “potential impacts on the general public of a
special event, including without limitation noise, light, dust, traffic, parking, and other public health safety
and welfare concerns,” as well as “to promote the economic welfare and general prosperity of the
community by safeguarding and preserving property values by addressing potential impacts of a special
event” lawful under the Village's police power. The court noted the Nation did not contend that
compliance would create a hardship or that the Village would unreasonably deny it a permit. Instead, the
Nation's sole argument was that it is immune and not subject to the ordinance because its special event
occurs within the boundaries of its 1838 Reservation boundaries, the entirety of which it claims constitutes
Indian country. The court concluded that only those portions of the original Reservation held in trust by
the United States for the benefit of the Nation, as well as any allotments still under trust patents, constitute
Indian country.
The court said the implications of the Nation's argument were “breathtaking” and, if accepted, would
mean not only that the Nation and its members are immune from the regulatory measures of the Village,
but that they are also immune from the regulations of a substantial portion of the City of Green Bay,
Brown and Outagamie Counties, and the State of Wisconsin. The court said to hold in the Nation’s favor
would mean that the Nation has primary jurisdiction over land largely populated by people who have no
say in its governing body. The court noted that because the Oneida Reservation has been diminished
and does not include land held in fee, the Nation's argument fails.
Town of Rib Mountain v. Marathon County., 2019 WI 50, 926 N.W.2d 731.
The Wisconsin Supreme Court held that Wis. Stat. § 59.54, which authorizes counties to “establish a
rural naming or numbering system in towns for the purpose of aiding in fire protection, emergency
services, and civil defense,” does not restrict a county’s authority to only rural areas within towns.
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The Town of Rib Mountain sought a declaratory judgment that the county would exceed its authority if it
implemented a uniform addressing system in all unincorporated areas of the county. The circuit court
denied the town's claims for declaratory relief, reasoning that “rural” describes the type of system, not the
location where it can be imposed. The circuit court ruled that “rural” was best read to mean
“unincorporated.” The town appealed, and the court of appeals reversed, concluding that the use of the
word “rural” unambiguously demonstrated the legislature’s intent to restrict a county’s naming and
numbering authority to rural areas. The court reasoned that otherwise, the use of the word “rural” would
be rendered surplusage. The court of appeals defined the word “rural.” Upon review, the Supreme Court
reversed the court of appeals. It rejected definitions of “rural” proffered by the town and county,
concluding that “rural” was most reasonably read as a general descriptor without legal meaning. The
Court wrote, “Even though our interpretation results in declaring “rural” surplusage, the canon against
surplusage is not an imperative that must be followed inexorably regardless of where that leads.” The
court said the endeavor to give meaning to all parts of statutes so as to avoid surplusage is not a directive
that it give different terms different meanings, regardless where that leads and, rather, the surplusage
canon merely instructs that statutory language should be read “where possible to give reasonable effect
to every word.” The decision cited cases and other authority for the proposition that drafters do repeat
themselves and do include words that add nothing of substance.

Nuisances
Yacht Club at Sister Bay Condominium Association, Inc. v. Village of Sister Bay, 2019 WI 4, 385
Wis.2d 158, 922 N.W.2d 95.
Concert events constituting a nuisance and giving rise to a claim under Wisconsin Statute § 893.80(1d)
are separate events for purposes of the 120-day deadline to file a notice of the claim. The common law
nuisance principle that each continuance of a nuisance is a new, individual nuisance applied. Additionally,
the continuing violations doctrine discussed in E-Z Roll Off, LLC v. Oneida County, 2011 WI 71, 335
Wis.2d 720, 800 N.W.2d 421, was limited to the context of anti-trust law. Moreover, the concert events
did not present an opportunity for limitless claims because there was no allegation that every concert
constituted a nuisance. Each concert was a unique event and the village only faced potential liability for
those concerts that were also nuisances.

Ordinances/Preemption
City of Weyauwega v. Wisconsin Central Ltd., 2018 WI App 65, 384 Wis. 2d 382, 919 N.W.2d 609.
City ordinance prohibiting any train from obstructing railroad crossing for more than 10 minutes unless
the train is in continuous motion was preempted by the Federal Railroad Safety Act (FRSA) and
regulations promulgated pursuant to that act because the ordinance did not come within two clauses that
would have saved it from preemption.
The court of appeals explained that in 1970, and in response to a call for comprehensive rail safety
regulation, Congress enacted the FRSA to “promote safety in every area of railroad operations and
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reduce railroad-related accidents and incidents.” Id. ¶ 12 quoting 49 U.S.C.§ 20101. The FRSA grants
the Secretary of Transportation broad powers to prescribe regulations for every area of railroad safety.
An express preemption clause declares that laws related to railroad safety shall be nationally uniform to
the extent practicable and to facilitate uniformity, expressly preempts state law in areas covered by the
FRSA. Id. ¶14. In two “saving clauses,” the FRSA permits state regulation related to railroad safety only
in the following situations:
Under the first saving clause, states can “adopt or continue in force a law, regulation, or order related to
railroad safety … until the Secretary of Transportation … prescribes a regulation or issues an order
covering the subject matter of the State requirement.” Id. citing § 20106(a)(2). The second saving clause
permits a state to adopt a more stringent law, regulation or order regarding railroad safety if it meets three
requirements: (A) it is “necessary to eliminate or reduce an essentially local safety … hazard”; (B) it is
compatible with federal laws and regulations; and (C) it does not create an undue burden on interstate
commerce. Id. ¶15 citing § 20106(a)(2)(A)-(C).
The court assumed, without deciding, that the City’s ordinance qualifies as a state law or regulation under
the FRSA. Evaluating the ordinance within the first saving clause, the court rejected the City’s argument
that its ordinance was related to the public health, safety and welfare and concluded that the ordinance
is related to railroad safety and that the subject matter of the ordinance is regulating the operation and
movement of trains. It next determined that federal regulations concerning train speed, crossing safety,
and air brake testing cover the subject of the ordinance (operation and movement of trains) and there is
no exception to preemption under the first saving clause. Looking to the second saving clause, the court
determined that because it is written in the conjunctive, the ordinance must satisfy all three requirements
to be excepted from preemption. The court concluded that the ordinance does not address an essentially
local safety hazard and therefore fails to satisfy the requirements of the second saving clause. The court
concluded that the ordinance was preempted.

Public Records Law
State ex rel. Flynn v. Kemper Center, Inc., 2019 WI App 6, 385 Wis.2d 811, 924 N.W.2d 218.
Applying the factors set forth in State v. Beaver Dam Area Dev. Corp., 2008 WI 90, 312 Wis.2d 84, 752
N.W.2d 295, the Wisconsin Court of Appeals held that a private, nonstock corporation tenant of the
Kenosha County did not, based on the totality of circumstances, resemble a governmental corporation in
function, effect, or status and, thus, was not a quasi-governmental corporation for purposes of the Public
Records Law. The factors that influenced the court’s ruling were: (1) the source of the entity’s funding,
(2) whether the entity appeared to be a government entity to the public, (3) the degree of governmental
control over the entity, and (4) the level of government access to the entity’s records. The public
contributions the corporation received for its operations and capital improvements were a small portion
of the overall funding structure. Revenue generated from the corporation’s use of the county park it was
located in did not constitute county contributions. Neither did the corporation’s nominal rent constitute a
gift or subsidy from the county in the same amount, based on the particular history of the county’s
ownership of the park. References to the corporation on the county website and various county materials
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available to the public did not result in the corporation appearing to be a governmental entity. Likewise,
various county ordinances pertaining to the corporation suggested the corporation was, in fact, a separate
entity rather than a governmental entity. The fact that the ordinances provided for a certain amount of
shared authority between the county and the corporation did not automatically transform the corporation
from a tenant to a quasi-governmental entity. Further, although the county exercised “some control” over
the corporation due to a county official sitting on the board of directors, that control was negligible. There
was also no evidence that the county had any direct control over the corporation’s employees and
volunteers, or control over the corporation’s management and daily operations. The final factor,
government access to the corporation’s records, did favor the records requester in that the corporation
was required to make its records available to the county. Nonetheless, based on the totality of
circumstances, the court held that the corporation did not resemble a governmental corporation in its
function, effect, or status and was not a quasi-governmental corporation.
Lueders v. Krug, 2018AP431 (Wis. Ct. App., June 5, 2019 (recommended for publication)).
A public records request for emails in electronic form is not properly satisfied when the authority provides
paper printouts of the emails; rather they must be provided in the electronic form, as requested. Electronic
copies and e-mails themselves contain “metadata” not included in a paper printout. Additionally, the ability
for an authority to provide a records requester with “a copy substantially as readable as the original,” as
provided in Wis. Stat. § 19.35(1)(b), applies only when the requester appears personally to request the
particular record(s).

Taxation
State ex rel. Peter Ogden Family Trust v. Board of Review for the Town of Delafield, 2019 WI 23,
385 Wis.2d 676, 923 N.W.2d 837.
A business purpose is not required for land to be classified as “agricultural land” for property tax
assessment purposes; rather, the land’s primary use must be agricultural. In Ogden, the Wisconsin
Supreme Court considered whether two of three lots owned by the Ogden family trusts (“Ogdens”) were
properly reclassified from agricultural land to residential. The Ogdens grew hay, apples, and Christmas
trees on the two lots at issue. From 2012 to 2015, the lots were classified as “agricultural land” and
“agricultural forest land” for assessment purposes. In 2016, the Board of Review for the Town of Delafield
(“Board”) reclassified the lots to “residential,” which resulted in a large increase to the assessed values
and corresponding property tax. The Ogdens objected to the Board’s reclassification. The Court reviewed
the Board’s decision as a matter of law, considering the plain language of the applicable statutes and
Department of Revenue rules. The Court first looked to the language of Wis. Stat. § 70.32(2)(c).
Wisconsin Stat. § 70.32(1)(c)1g defines “agricultural land” as land, excluding buildings and
improvements, that is “devoted primarily to agricultural use.” Per Wis. Stat. § 70.32(2)(c)1i, “agricultural
use” means agricultural use as defined by the Department of Revenue (“DOR”). The relevant DOR rule
defines “agricultural use” to include growing Christmas trees and those activities specified in subsection
111 Crop Production, set forth in the North American Industry Classification System, which includes
growing apples and growing hay. Finding the plain language clear and unambiguous, the Court held a
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business purpose is not required to properly classify land as agricultural land for property tax purposes.
The Court stressed that the plain language of the statutes and administrative rules requires “growing”
these crops - not selling or other commercial activity.
Voters with Facts v. City of Eau Claire, 2018 WI 63, 382 Wis.2d 1, 913 N.W.2d 131.
Taxpayers (Voters with Facts) brought an action challenging the City of Eau Claire’s creation of a new
tax increment finance district (TID) and its amendment and expansion of an existing TID in conjunction
with the Confluence Project, a collaborative public-private effort to redevelop the city’s downtown area at
the confluence of the Eau Claire and Chippewa Rivers. Voters with Facts (Voters) claimed that the
requisite determinations that the property was “blighted” and would not have been developed “but for”
TIF assistance were merely conclusory recitations rather than based on actual findings, and that a cash
payment to the developer/property owner operated as a subsidy or rebate in violation of the Wisconsin
Constitution’s Uniformity Clause and the constitutionally-based public purpose doctrine.
The Wisconsin Supreme Court held that in the context of the Tax Increment Finance (TIF) law, a local
legislative body’s finding of “blight” and a Joint Review Board’s assertion that “but for” TIF the
development would not occur, are legislative determinations that do not present justiciable issues of fact
or law. The Court concluded that the TIF law does not require the local legislative body or joint review
board to itemize evidence in the record supporting those determinations, and held that declaratory
judgment is not appropriate for reviewing legislative determinations because a court cannot substitute its
judgment for that of the legislature. The League of Wisconsin Municipalities, the Cities of Milwaukee and
Madison, and the Wisconsin Towns Association filed a joint amicus brief in this case.
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Hopp, Neumann, Humke,

St. Croix Falls - Anders Helquist
St. Francis - Paul Alexy
St. Nazianz - Katherine Reynolds
Stanley - Garrett Nix
Star Prairie - Timothy J. Scott
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Stetsonville - Ruthann W. Koch

Unity - William C. Gamoke

Stevens Point - Andrew L. Beveridge

Valders -

Stockbridge - Andrew King

Verona - Bryan Kleinmaier

Stoddard -

Vesper - Alan A. Panek

Johns, Flaherty & Collins, S.C

Salutz & Salutz LLP

Stoughton - Matthew Dregne

Viola - Eileen Brownlee

Stratford - Shane J. VanderWaal

Viroqua -

Strum -

Waldo - Paul A. Dirkse

Schaumberg Law Firm, LLC

Hopkins and Hopkins

Sturgeon Bay - Jim Kalny

Wales - James W. Hammes

Suamico -

Walworth - JoAnn M. Hart

Umentum & Kimps SC

Sullivan - John Bruce

Walworth - Brad Lochowicz

Sun Prairie - Mark A. Leonard

Warrens - Timothy D. Fenner

Superior - Harley L. Prell

Washburn - Max Lindsey

Superior -

Waterford - Todd A. Terry

Torvinen, Jones and Routh

Suring - Lindsay Erickson

Waterloo - William Cole

Sussex - John P. Macy

Watertown - Rose V. Simon-Silva

Taylor -

Waukesha - Brian Running

Radcliffe Law Office

Tennyson - Eileen A. Brownlee

Waunakee - Bryan Kleinmaier

Theresa - Matthew Parmentier

Waupaca - John W. Hart

Thiensville - Robert L. Feind

Waupun - Daniel Vande Zande

Thorp - Michael Salm

Wausau - Anne Jacobson

Tigerton - Shane Vander Waal

Wausaukee - Richard Boren

Tomah - Penny Precour-Berry

Wautoma - Marc A. Bickford

Trempealeau - Terry Madden

Wauwatosa - Alan Kesner

Turtle Lake - Dan Gustatson

Wauzeka - Daniel Glass

Twin Lakes -

Webster - Adam W. Benson

Pruitt, Ekes & Geary

Two Rivers - John M. Bruce

West Allis - Kail Decker

Union Grove -

West Baraboo -

Pruitt, Ekes & Geary

Boardman and Clark
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West Bend - Ian Prust

Yorkville - Tim Pruitt

West Salem - Bryant Klos

Yuba - James J. Robb

Westby - David Abt
Westfield - Jessie Spankowski
Weston - Matt Yde
Weyauwega - James Kalny
Wheeler - Bridget Finke
White Lake - Michael B. Winters
Whitefish Bay - Christopher J. Jaekels
Whitehall -

Weld, Riley, Penn & Ricci

Whitelaw - Katherine Reynolds
Whitewater - Wallace K. McDonell
Whiting - Robert G. Konkol
Wild Rose - Marc A. Bickford
Williams Bay - Mark Schroeder
Wilton - Robert J. Mubarak
Wind Point - Edward J. Bruner
Windsor - William S. Cole
Winneconne - Emily Dunham
Wisconsin Dells - Joseph Hasler
Wisconsin Rapids - Susan C. Schill
Withee - Bonnie Wachsmuth
Wittenberg - Katherine Sloma
Wonewoc - Steven A. Roy
Woodman - Eileen A. Brownlee
Wrightstown - Robert R. Gagan
Wyocena -

Miller & Miller
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Abt, David - Westby

Behling, John - Altoona

Abts, Nicholas R. - Biron

Behling, John R. - Birchwood

Abts, Dennis J. - Luxemburg

Behling, Mary - Cambridge

Abts, Nicholas - Nekoosa

Behling, John R. - Durand

Adams, Charles C. - Sheboygan

Behling, John - Menomonie

Addis, Phillip J. - Coon Valley

Benson, Adam - Frederic

Alexy, Paul - Butler

Benson, Adam - Luck

Alexy, Paul - St. Francis

Benson, Adam W. - Webster

Allen, Susan - Lomira

Benson Law Office, - Siren

Anderson, Todd R. - Grantsburg

Beveridge, Andrew L. - Stevens Point

Anderson Law Office, - Plover

Bickford, Marc A. - Hancock

Andrews, David E. - Cascade

Bickford, Marc A. - Neshkoro

Antaramian, Edward R. - Kenosha

Bickford, Marc A. - Plainfield

Antoine, Gerald H. - Belgium

Bickford, Marc A. - Wautoma

Arndt, Daniel - Bangor

Bickford, Marc A. - Wild Rose

Arndt, Buswell & Thorn, - Galesville

Bjelajac, John - Burlington

Bakke Norman SC, - Baldwin

Blazel, John - Omro

Bartels, Mark A. - Denmark

Blazkovec, Jacob - Algoma

Bartholf, Dan - Monroe

Blum, Mark - Eagle

Bauer, Michael J. - Kohler

Blum, Mark - Mukwonago

Bauer, Michael - Oostburg

Blum, Mark G. - New Berlin

Bayer, Nathan J. - Shorewood

Blum, Mark G. - Pewaukee

Bechler, Lawrence E. - Middleton

Boardman & Clark LLP, - Gays Mills
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Boardman and Clark, - West Baraboo

Bruner, Edward J. - Wind Point

Boardman Clark, LLP, - Benton

Burnett, James P. - Potter

Boren, Richard - Crivitz

Bussey, Linda - Mason

Boren, Richard - Wausaukee

Buswell, Jack D. - Cashton

Boushea, Leighton W. - Cottage Grove

Calvert, Frank - Oconto

Brasch, Jason - Elk Mound

Captain, Pamela - Menasha

Brownlee, Eileen A. - Avoca

Carlson, Richard J. - Sherwood

Brownlee, Eileen A. - Belmont

Chavez, Vanessa - Green Bay

Brownlee, Eileen A. - Blue River

Chier, Matthew G. - Berlin

Brownlee, Eileen A. - Cobb

Coe, Mark - Dallas

Brownlee, Eileen A. - Dodgeville

Coggins, Kim A. - Niagara

Brownlee, Eileen A. - Fennimore

Cole, William S. - Black Earth

Brownlee, Eileen A. - Hazel Green

Cole, William - Maple Bluff

Brownlee, Eileen A. - Highland

Cole, William - Mazomanie

Brownlee, Eileen A. - Linden

Cole, William S. - Monona

Brownlee, Eileen - Montfort

Cole, William S. - Prairie du Sac

Brownlee, Eileen - Patch Grove

Cole, William - Waterloo

Brownlee, Eileen A. - Readstown

Cole, William S. - Windsor

Brownlee, Eileen A. - Tennyson

Consigny Law Firm, S.C., - Evansville

Brownlee, Eileen - Viola

Consigny Law Firm, S.C., - Milton

Brownlee, Eileen A. - Woodman

Cossi, Dennis - Montreal

Bruce, John - Sullivan

Cross, Richard W. - Lake Delton

Bruce, John M. - Two Rivers

Curran, William T. - Cazenovia
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Curran, Peter J. - Lyndon Station

Dregne, Matthew - Browntown

Czajkowski Higgins, Lara - Prairie du Chien

Dregne, Matt - Merrimac

Daly, Colleen - Bayfield

Dregne, Matthew - Shorewood Hills

Davidson, Kevin - Kaukauna

Dregne, Matthew - Stoughton

Davison, Jeffrey J. - Paddock Lake

Drescher, Daniel A. - Lake Mills

Davison, Jeffrey J. - Somers

Duffy, Dennis M. - Howard

de la Mora, Hector - Hartland

Dunham, Emily - Winneconne

de la Mora, Hector - Hustisford

Dunst, Terry - Amery

de la Mora, Hector - Lac La Belle

Dunst, Terry L. - Osceola

De la Mora, Hector - Lannon

Eberhardt, Eric E. - Port Washington

Decker, Kail - West Allis

Edgarton, St. Peter, Petak, - St. Cloud

Depeau, David - Casco

Eggert, Charlie - Randolph

Devitt, Mike - Fox Lake

Erickson, Lindsay - Suring

Dietrich, Dean R. - Athens

Fabyan, August E. - Merton

Dietrich, Dean - Edgar

Farrell, Ralph - Argyle

Dietrich, Dean R. - Mosinee

Farrell, Ralph - Blanchardville

Dietrich, Dean R. - Spencer

Feind, Robert L. - Fredonia

Dineen, William P. - River Hills

Feind, Robert L. - Thiensville

Dirkse, Paul A. - Waldo

Fenner, Timothy D. - Warrens

Draper, Daniel S. - Lake Geneva

Ferg, Robert A. - Chippewa Falls

Dregne, Matthew - Barneveld

Fieber, Crystal - Plymouth

Dregne, Matthew - Belleville

Finke, Bridget - Wheeler

Dregne, Matt - Blue Mounds

Flanagan, Nick - Friendship

Attorneys in this list are sorted by last name.t
Mailing Information, Phone and Fax Numbers May be Found on http://www.wisbar.org – Lawyer Search or
in the Wisconsin Lawyer Directory
3

2019 Municipal Attorneys
Formella, Brian G. - Almond

Glass, Daniel - Wauzeka

Formella, Brian G. - Milladore

Godlewski, James - Neenah

Formella, Brian G. - Rosholt

Graff, Courtney - Medford

Forsythe, David - Manawa

Gray, Linda - Genoa City

Forsythe, David - Scandinavia

Gustafson, Dan - Bloomer

Fowler, James - Footville

Gustatson, Dan - Turtle Lake

Frassetto, Steven J. - Seymour

Hahn, Michael - Brooklyn

French, Molly - Ettrick

Hammes, James W. - Delafield

Frost, Tom - Minong

Hammes, James W. - Johnson Creek

Fuchs, John F. - Brown Deer

Hammes, James W. - Wales

Fuchs, John F. - Glendale

Harrington, Andrew - Barron

Gagan, Robert - Bellevue

Hart, JoAnn M. - Walworth

Gagan, Robert R. - Wrightstown

Hart, John W. - Waupaca

Gamoke, William C. - Colby

Hasler, Joseph - Wisconsin Dells

Gamoke, William - Loyal

Hawley, John - Random Lake

Gamoke, William - Pittsville

Hayden, Thomas - Merrill

Gamoke, William C. - Unity

Helgeson, Philip A. - Prescott

Garbowicz, Steven C. - Eagle River

Hellman, Jim - Sparta

Gast, Randy - Allouez

Helmke, David - Lancaster

Gast, Randy .. - Lena

Helmke, David - Potosi

Geier, Homar & Roy LLP, - Hillsboro

Helquist, Anders - Colfax

Gerlach, James P. - Reedsburg

Helquist, Anders - Somerset

Glass, Daniel J. - Cassville

Helquist, Anders - St. Croix Falls
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Herbrand, Michael - Cedarburg

Joos, Brooke - Beloit

Herbrand, Michael P. - Grafton

Joos, Brooke - Clinton

Hoffmann, Deborah - Fond du Lac

Kalny, James M. - Ephraim

Hopkins and Hopkins, - Viroqua

Kalny, Jim - Sturgeon Bay

Hopp, Neumann, Humke, LLP, - Sheboygan Falls

Kalny, James - Weyauwega

Hornar, Tim M. - Sauk City

Karls, Melissa - Oak Creek

Houlihan, Patrick - Genoa

Kaufman, Sam - Rosendale

Hughes, Christopher B. - Poynette

Kelsey, Michael A. - Hayward

Huiras, Farrell & Antoine, - Saukville

Kelz, Karl - Gilman

Jacobson, Anne - Wausau

Kenyon, Allen F. - Ladysmith

Jaekels, Christopher J. - Bayside

Kesner, Alan - Wauwatosa

Jaekels, Christopher J. - Whitefish Bay

King, Andrew J. - Hilbert

Jahn, Gary - Kiel

King, Andrew - New Holstein

Jarchow, Adam - Haugen

King, Andrew - Stockbridge

Jeske, Larry - Oconto Falls

Kleinmaier, Bryan - Mount Horeb

Johns, Flaherty & Collins, S.C, - Stoddard

Kleinmaier, Bryan - Verona

Johnson, Paul A. - Columbus

Kleinmaier, Bryan - Waunakee

Johnson, Paul A. - Cross Plains

Klimczyk, Waldemar H. - Janesville

Johnson, Paul A. - Cuba City

Klos, Bryant - West Salem

Johnson, Paul A. - Dane

Koch, Steven A. - Delavan

Johnson, Paul - Dickeyville

Koch, Ruthann W. - Stetsonville

Johnson, Paul - Lodi

Koehler, Charles D. - Kimberly

Johnson, Paul - Pardeeville

Koehler, Charles D. - Little Chute
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Koehler, Arnie - Rice Lake

Leonard, Mark A. - Sun Prairie

Koepsell, Katherine J. - Clyman

Letteney, Scott - Racine

Kohler, Jeffrey R. - Spooner

Lindsey, Max - Washburn

Konkol, Robert G. - Whiting

Litigation Group, Municipal Law & - Palmyra

Kostner Kostner & Summerfield, - Hawkins

Loberg, Robert L. - Bay City

Kowalkowski, Frank - Marshall

Loberg, Robert L. - Elmwood

Krueger, Elizabeth - Beloit

Loberg, Robert L. - Maiden Rock

LaChapelle, J. P. - Port Edwards

Loberg, Robert L. - Plum City

Lambert, Michael E. - Francis Creek

Loberg Law Office, - Ellsworth

Lambert, Mike - Maribel

Lochowicz, Brad - Darien

Lambert, Michael E. - Mishicot

Lochowicz, Brad - Sharon

Langley, Grant F. - Milwaukee

Lochowicz, Brad - Walworth

LaRowe, Gerlach & Roy, - Rock Springs

Long, Emily - Boyd

Larson, Eric - Dousman

Lorenson, Lynn - Oshkosh

Larson, Eric - Fox Point

Luaders, Earl J. - New London

Larson, Eric - Reeseville

Macy, John P. - Greendale

Larson, Eric - Rochester

Macy, John P. - Nashotah

Larson, Eric - Slinger

Macy, John P. - North Prairie

Laux, Timothy - Centuria

Macy, John P. - Oconomowoc Lake

Laux, Timothy J. - Clear Lake

Macy, John P. - Richfield

Laux, Timothy J. - Dresser

Macy, John P. - Sussex

Lehocky, Ashley - Combined Locks

Madden, Terry - Arcadia

Lehocky, Ashley - Fremont

Madden, Terry - Buffalo City
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Madden, Patrick - Mayville

Michael Best & Friedrich, - Chenequa

Madden, Terry - Trempealeau

Michael Best & Friedrich, - Reedsville

Mahler, Paul - Balsam Lake

Michalak, LaVerne F. - Eleva

Mahler, Paul H. - Clayton

Michalak, LaVerne F. - Independence

Mahler, Paul - North Hudson

Miljevich, Carrie - Rhinelander

Mahler, Paul - Roberts

Miller & Miller, - Wyocena

Marklein Bacher, Nicole - New Lisbon

Miller & Miller, LLC, - Montello

Marshall, Bruce A. - Phillips

Morgan, William - Edgerton

Marshall, Bruce A. - Prentice

Morgan, William - Monticello

Matty, Stephen F. - La Crosse

Morgan, Bill - New Glarus

May, Michael P. - Madison

Morse, Michael J. - Menomonee Falls

McDaniel, William K. - Darlington

Mubarak, Robert J. - Norwalk

McDaniel, Kathleen M. - Manitowoc

Mubarak, Robert J. - Ontario

McDermott, Derek - Chilton

Mubarak, Robert J. - Wilton

McDermott, Jahn & King LLP, - Brillion

Munkittrick, Catherine - Hudson

McDonell, Wallace K. - Whitewater

Munkittrick, Catherine - Mondovi

McGraw, Brian - Platteville

Nelson & Lindquist S.C., - Glenwood City

McNaughton, Lance - Gratiot

Nesbitt, Randall - Forestville

Meagher, Bruce J. - Iola

Nesbitt, Randall - Kewaunee

Mella, Joseph - Auburndale

Nesbitt, Randall - Sister Bay

Menn, Jacob - Soldiers Grove

Neuberger, George - Lowell

Merten, Jenna - Brookfield

Neuberger Griggs Sweet Smith, - Juneau

Meyer, Michael C. - Marion

Nick, Stephen - Eau Claire
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Nix, Garrett - Fall Creek

Phillips, Ward D. - Elkhorn

Nix, Garrett - Merrillan

Plier, Douglas W. - Horicon

Nix, Garrett - Stanley

Precour-Berry, Penny - Tomah

Nodolf, Brian - New Auburn

Prell, Harley L. - Superior

O'Dea, Ray - Hurley

Pruitt, Tim - Yorkville

Oellerich, Michael T. - Orfordville

Pruitt Ekes Geary, - Elmwood Park

O'Flaherty, Sean - Onalaska

Pruitt, Ekes & Geary, - East Troy

O'Flaherty, Heim Egan & Birnba, - Fountain City

Pruitt, Ekes & Geary, - Twin Lakes

Olson, Stephen J. - Oliver

Pruitt, Ekes & Geary, - Union Grove

Olson, Stephen - Solon Springs

Prust, Ian - Hartford

Orton, John R. - Camp Douglas

Prust, Ian - Newburg

Orton, John R. - Necedah

Prust, Ian - West Bend

Osberg, Randi - Chetek

Przybyla Law LLC, - Campbellsport

O'Sullivan, Rory E. - Boyceville

Quackenbush, Benjamin - Melrose

O'Sullivan, Rory - Spring Valley

Radcliffe, Mark A. - Black River Falls

Panek, Alan A. - Vesper

Radcliffe Law Office, - Taylor

Parmentier, Matthew - Kekoskee

Reif, Scott R. - Kingston

Parmentier, Matthew - Theresa

Reuter, Allen D. - DeForest

Peckham, Allan C. - Spring Green

Reuter, Allen D. - McFarland

Peterson, Thomas F. - De Soto

Reynolds, Katherine - Cleveland

Peterson, Mark A. - Eastman

Reynolds, Katherine - Kellnersville

Peterson, Thomas F. - Ferryville

Reynolds, Katherine - St. Nazianz

Pfotenhauer, Peter - Mineral Point

Reynolds, Katherine - Whitelaw
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Richards-Bria, Rebecca - Adams

Schaumberg, Richard A. - Fairchild

Richards-Bria, Rebecca - Elroy

Schaumberg, Richard A. - Osseo

Richards-Bria, Rebecca - Mauston

Schaumberg, Rick - Pigeon Falls

Riffle, H. Stanley - Oconomowoc

Schaumberg Law Firm, LLC, - Strum

Riffle, H. S. - Pewaukee

Schieffer, Joe - Cameron

Robb, James J. - Richland Center

Schill, Susan C. - Wisconsin Rapids

Robb, James J. - Yuba

Schloemer Law Firm, - Adell

Robertson, Alan S. - Blair

Schloemer Law Firm, - Kewaskum

Rogers, Christopher J. - Jefferson

Schluesche, Todd - Albany

Rossmeissl, Andrew - Fox Crossing

Schluesche, Todd - South Wayne

Roy, Steven A. - La Valle

Schmidt, Kathryn - Kendall

Roy, Steven A. - Wonewoc

Schmidt, Kathy - Rockland

Running, Brian - Waukesha

Schmidt-Lehman, Judith - De Pere

Russell Law Office, - Shullsburg

Schmiege-Graff, - Rib Lake

Sager, Steve - Eden

Schober, John C. - Big Bend

Sager & Colwin Law Office SC, - Oakfield

Schoenborn, Bryce - Park Falls

Sager & Colwin Law Office SC, - Rosendale

Schofield, Kenneth E. - Knapp

Sajdak, Brian C. - Germantown

Scholze, Rich - Salem Lakes

Sajdak, Brian - Greenfield

Schroeder, Mark - Brodhead

Salm, Michael - Thorp

Schroeder, Mark - Williams Bay

Salutz & Salutz LLP, - Valders

Schuessler, Thomas A. - Brownsville

Sbar, Jonathan - Marinette

Schuk, Brian - Bloomfield

Schacht, Maryann Scheftell - Beaver Dam

Schumacher, Thomas R. - Milltown
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Scott, Timothy J. - Deer Park

Spangenberg, David P. - Peshtigo

Scott, Timothy J. - Hammond

Spankowski, Jesse - Cambria

Scott, Timothy J. - Star Prairie

Spankowski, Jesse - Endeavor

Seifert, Jon D. - Alma

Spankowski, Jesse - Oxford

Seifert, Jon D. - Nelson

Spankowski, Jesse - Portage

Seifert, Jon D. - Pepin

Spankowski, Jesse - Rio

Simon-Silva, Rose V. - Watertown

Spankowski, Jessie - Westfield

Sloma, Katie - Cecil

St. Peter, John A. - Elkhart Lake

Sloma, Katherine - Eland

St. Peter, John A. - Howards Grove

Sloma, Kate - Embarrass

St. Peter, John - Jackson

Sloma, Katherine - Gillett

St. Peter, John A. - Mount Calvary

Sloma, Katherine J. - Shawano

St. Peter, John A. - Neosho

Sloma, Katherine - Wittenberg

Stacker, Greg - Curtiss

Smith, Jared Walker - Deerfield

Stafford Rosenbaum LLP, - Arlington

Smith, Christopher J. - South Milwaukee

Stafford Rosenbaum LLP, - Oregon

Sondalle, Daniel D. - Green Lake

Steckbauer, Keith - Clintonville

Sondalle, Daniel - Markesan

Stittleburg, Philip C. - La Farge

Sondalle, Daniel - Marquette

Strohschein, Alan J. - Doylestown

Sondalle, Dan - Princeton

Strohschein & Green, - Fall River

Sondalle, Daniel - Redgranite

Sweeney, Robert D. - Black Creek

Sorenson, Steve - Fairwater

Terry, Todd A. - Waterford

Sorenson, Robert E. - Hortonville

Thorpe, Dale L. - Fontana-On-Geneva Lake

Sorenson, Robert E. - Shiocton

Torvinen, Kyle - Lake Nebagamon
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Torvinen, Jones and Routh, - Superior

Walsh, James P. - Appleton

Truman, Emily - Baraboo

Warchol, Jeffrey - Muskego

Umentum & Kimps SC, - Suamico

Weber, Brian - Holmen

Van Sickle, Peter E. - Cumberland

Weiler, Michael P. - Sheldon

Vande Castle, William J. - Egg Harbor

Weld Riley, - Bruce

Vande Castle, William J. - Pulaski

Weld, Riley, Penn & Ricci, - Whitehall

Vande Zande, Daniel - Waupun

Weld, Riley, Prenn & Ricci, - Cornell

Vande Zande & Kaufman, LLP, - Iron Ridge

Weld, Riley, Prenn & Ricci, - River Falls

Vander Waal, Shane - Tigerton

Wesolowski, Jesse A. - Franklin

VanderWaal, Shane J. - Marathon City

Wesolowski, Jesse A. - Hales Corners

VanderWaal, Shane - Mattoon

Wesolowski Reidenbach Sajdak, - Mount
Pleasant

VanderWaal, Shane J. - Rothschild
VanderWaal, Shane J. - Schofield
VanderWaal, Shane J. - Stratford
Villnow, Gary - Amherst
Vivian, Nick - New Richmond
Von Briesen, - Elm Grove
Wachewicz, Tony - Ashwaubenon
Wachsmuth, Bonnie - Dorchester
Wachsmuth, Bonnie - Granton
Wachsmuth, Bonnie - Greenwood
Wachsmuth, Bonnie - Neillsville
Wachsmuth, Bonnie - Withee

Westrick, David - Fort Atkinson
Wickman, Tyler - Ashland
Wickman, Tyler - Mellen
Wilcox, John - Augusta
Winter, Michael B. - Antigo
Winter, Mike - Crandon
Winters, Michael B. - White Lake
Wirtz, Richard - Cedar Grove
Wolfgram, Harold - Marshfield
Wolfgram, Howard - Owen
Wood, Benjamin - Boscobel
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Wood, Benjamin - Muscoda
Wright, Brian - Cadott
Wright, Brian - Lake Hallie
Wurtz, Ludwig - Brandon
Wurtz, Ludwig - Ripon
Yde, Matt - Weston
Zach, Steven - North Freedom
Zisman, Valerie - Fitchburg
ZumBrunnen, Kathryn E. - Shell Lake
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2019 Municipal Attorneys Institute • June 12-14
The Abbey Resort • Fontana, Wisconsin
EVALUATION
Wednesday, 1:00 - 2:00 p.m.

Excellent

Good

Fair

Poor

Did not
attend

Protecting Local Rights-of-way and Property in the Wake of the FCC’s
Broadband orders
Comments:

Wednesday, 2:00 - 2:50 p.m.
The 60-year Holy(tz) War: A Report from the Latest Supreme Court Battle
Comments:
Wednesday, 3:05 - 4:30 p.m.
Ethics for Municipal Attorneys
Comments:
Thursday, 8:30 - 9:20 a.m. Concurrent Session I
Records Retention: The New Wisconsin Municipal Records Schedule and
Police Records Retention Issues
First Amendment Rights: Public Comment and dealing with Critics and
Disorderly persons
Comments:
Thursday, 9:25 - 10:15 a.m. Concurrent Session II
Dealing with Non-traditional Transportation Options
Top 10 Tips to avoid Constitutional Concerns in Municipal Regulation
Comments:
Thursday, 10:30 - 11:20 a.m. Concurrent Session III
Rethinking Special Assessments
Hit Them Where It Hurts-Litigation Strategies Against Opioid
Manufacturers for the Municipal Lawyer
Comments:
Thursday, 11:25 a.m. - 12:15 p.m. Concurrent Session IV
Send Lawyers, Contractors, Designers, and Money-Preserving,
Maintaining, & Defending Construction Claims
Understanding the Attiturdes & Beliefs of Wisconsin Municipal Judges
Comments:
Thursday, 1:00 – 1:50 p.m.
Building a Strong System of Internal Controls to Prevent Fraud
Comments:
Friday, 8:30 - 9:20 a.m.
Responding to Critical/High Publicity Incidents
Comments:
Friday, 9:20 - 10:10 a.m.
PFAS-Municipal Legal Planning for Emerging Contaminants
Comments:
Friday, 10:25 - 11:15 a.m.
Copyright and Trademark Issues for Municipalities
Comments:
Friday, 11:15 a.m. - 12:05 p.m.
Municipal Case Law Update
Comments:

Please write any additional comments you have, including those about the conference facilities and food, on the back of this
form. Please return this form to the registration table or via email (league@lwm-info.org), fax (608- 267-0645) or USPS
(League of Wisconsin Municipalities; 131 W. Wilson Street, Suite 505; Madison, WI 53703).

