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League members have made several
inquiries about CBD and the impact
of marijuana laws in bordering states,
including Illinois, Michigan, and
Minnesota. This article explores the
current legal landscape of substances
containing THC and the practical ways
employers can manage this issue in the
workplace.

which are added to food or supplements
that are not FDA-approved, even if
hemp-derived, are unlawful.4 To date, the
FDA has approved only one CBD-based
product for control of seizures which is
available by prescription only.5 The FDA
conducted a public hearing on issues
surrounding CBD in mid-2019, but no
regulatory action has been taken since.

What is Legal?

In 2017, the Wisconsin legislature passed
a law that permits possession of CBD
for medical purposes with a doctor’s
note recommending its use.6 Relative to
the sale and use of CBD outside of that
legislation, the Wisconsin Department of
Justice issued a directive indicating that:
1) any retailer with a seller’s permit may
sell CBD oil so long as it’s derived from a
state-licensed hemp program and contains
less than 0.3% THC; 2) possession of
CBD oil containing less than 0.3% THC
will not be prosecuted; and 3) CBD oil
containing more than 0.3%THC remains
illegal to buy, sell, or possess without a
physician’s certiﬁcation. 7

Marijuana
Marijuana is the most commonly used
controlled substance in the United
States.1 THC is the main psychoactive
compound in marijuana that causes one
to be “high” or impaired. “Legalized
marijuana” is a misnomer. Several states
have “decriminalized” the possession and
use of marijuana, meaning the state will
not arrest and/or prosecute. However,
marijuana remains an “illegal substance”
under federal law in all 50 states and is
illegal under Wisconsin law as well.2
CBD
The federal 2018 Farm Bill legalized
hemp production and declassiﬁed hemp
as a Schedule 1 substance under the
Controlled Substances Act. The Farm
Bill did not “legalize” CBD. However,
CBD from hemp (as opposed to that
derived from marijuana) that has a THC
level less than 0.3 percent is not treated
as a controlled substance provided that
certain conditions speciﬁed in the Farm
Bill are met.3
The Food and Drug Administration
(FDA) oversees regulation of CBD. It
has stated that CBD products claiming
to have therapeutic or medicinal value, or
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Best Practices for Managing
THC at Work
CBD is one additional component
to an employer’s challenge of dealing
with impairment at work. Many other
substances are cause for concern as well,
including alcohol and prescription or
over-the-counter medications that have
side effects such as sedation or dizziness.
Impairment on the job, regardless of the
source of impairment or the legal status
of that source, is a serious issue at work,
especially in safety-sensitive positions.
Left unchecked, impairment leads to
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accidents, injuries, and lost productivity.
Employers have an inherent interest in
ensuring the safety of their employees,
and nothing in the current law prevents
Wisconsin employers from protecting
themselves, and their employees, from
impairment at work.
1. Policies.
Wisconsin employers continue to have
the right to implement zero-tolerance
drug and alcohol policies. Because
marijuana remains an illegal substance
under federal law and THC remains a
controlled substance under Wisconsin
law, Wisconsin employers are not
required to make an exception to their
zero-tolerance policies for a positive drug
test resulting from the use of CBD or
marijuana consumed in or obtained from
a state that has “legalized” its possession
and use. Even employers who choose not
to implement a zero-tolerance policy are
entitled to implement drug and alcoholfree policies that prohibit employees from
being impaired by any substance, whether
lawful or unlawful.
Policies should require employees
to report their use of any substance
that could cause impairment and
impact their ability to safely perform
their job duties to the staff member
responsible for oversight of employee
medical situations. Policies should also
include the organization’s drug-testing
protocol. When evidence points to
potential impairment, the employee
must be removed from the job and the
organization’s testing protocol employed.
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2. Training
Recognizing the signs of impairment
is an important factor in dealing with
THC or any other substance that can
impair a person at work. Managers and
staff should be trained to spot signs of
impairment, as well as indications that
an employee is trying to hide his or her
impairment. They should also be trained
in how to handle a suspected impaired
employee, and how to document
observations and other evidence of
potential impairment. Further, managers
must know how to appropriately
administer the drug testing policy.
3. Drug Testing
Wisconsin employers can conduct
drug and alcohol testing 1) on a preemployment basis for candidates to
whom a conditional offer has been made,
2) when reasonable suspicion indicates
that a current employee is potentially
impaired, and 3) on a random basis for
employees who are required to have
a CDL. Testing must be done within

the parameters of a written policy, and
a state-accredited lab must be used
to do the testing. The policy must be
disseminated to affected employees and
applicants, and the consequences of a
positive test must be clearly outlined.

doctor’s authorization for medical use, as
well as the medical provider’s certiﬁcation
that the substance will not cause the
employee to be impaired and unable to
safely perform assigned job duties.

Conclusion

There is some indication that CBD
use can cause a positive drug test result,
even at low levels and particularly with
repeated use.8 Drug testing is currently
unable to identify whether marijuana or
CBD caused the positive THC result.

Employers have an obligation to protect
their employees. Using sound policies,
training, and testing, organizations can
deal with staff who may be under the
inﬂuence or impaired by any substance.
Nevertheless, there are many different
factors that may come into play in a
Wisconsin employers are not required
to exempt positive tests due to CBD. At particular situation, and the interplay of
this point in the legal landscape, policies other laws, such as Wisconsin’s use of
could adopt the same approach taken by lawful products statute10 or reasonable
the federal Department of Transportation accommodation under the Wisconsin
(DOT), which makes a positive drug test Fair Employment Act11 could potentially
for THC a policy violation for any safety- factor into the analysis of an individual
situation. Before taking an adverse
sensitive position, regardless of whether
9
employment action against an employee,
its source is marijuana or CBD. For
organizations who choose not to take this the circumstances should be discussed
with legal counsel.
approach, at a minimum, any employee
claiming that CBD caused a positive test
Employees 358
result should be required to produce a
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