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MEMORANDUM
TO:

Claire Silverman, Legal Counsel
League of Wisconsin Municipalities

FROM:

Anita Gallucci

DATE:

April 12, 2016

RE:

Regulation of WITN’s Poles in Local Right-of-Way

The League has been contacted by several members regarding requests they have received from
Wisconsin Technology Networking, LLC (“WITN”) to place utility poles in local rights-of-way
(“ROW”). In response, I have been asked for a memorandum addressing the following
questions:
1.
2.
3.
4.

What right does WITN have to place poles in local ROW?
What right does a municipality have to regulate WITN’s proposed use of local ROW?
What sort of regulations may a municipality apply to WITN?
What may a municipality do if it has not adopted regulations that would apply to
utility poles placed in local ROW?
BACKGROUND

WITN has submitted permit applications to various municipalities in southeast Wisconsin,
seeking to install one or two 120’ “transport utility poles and facilities” in local ROW. WITN’s
cover letter, submitted with its applications, states that:
WITN is an alternative telecommunications utility [“ATU”] regulated by the
Wisconsin Public Service Commission [“PSCW”] to provide intrastate
telecommunications service, whether switched or dedicated, including all
telecommunications service available, such as intraLATA and interLATA toll
telecommunications, access service to telecommunications providers and private line service.
The letter also states that it is “deploying a hybrid transport network” that can be used to
“support a variety of technologies and services that required connectivity to the internet,”

including “mobile service providers.” According to the letter, the “transport utility poles and
facilities are not dedicated to any particular customer, and, to the extent capacity on the
structures is available, are available to be used by other entities, including the [municipality].” In
addition, plans submitted by WITN show that the company intends to install two microwave
dishes on the poles and install fiber up to the poles.
According to records maintained on the PSCW’s website, WITN is listed as an active
competitive local exchange carrier (a “CLEC”) and, therefore, has ATU status under Wisconsin
law. The original certification was granted on June 20, 2007 to a company called Mobilitie,
LLC, in PSCW Docket No. 3778-NC-100 (PSC REF#: 77803), and was subsequently transferred
to WITN. On April 5, 2016, a company called Mobilitie Management, LLC, applied to the
PSCW for authorization to provide competitive local telecommunications services throughout
Wisconsin. It is not clear what, if any, connection Mobilitie Management has to WITN and its
current build out efforts.
DISCUSSION
A.

WHAT RIGHT DOES WITN HAVE TO PLACE POLES IN LOCAL ROW?

Under Wis. Stat. § 182.017(1r), certain “companies” have the right to place their facilities in
local ROW subject “to reasonable regulations made by any municipality through which [their]
transmission lines or systems may pass.” A “company,” as defined in the statute, may include a
limited liability company organized to furnish telecommunications service1 to the public or for
public purposes. Wis. Stat. § 182.017(1g)(b)1.
An ATU, such as WITN, is a company within the meaning of the statute. Accordingly, WITN
has the right to place its utility poles in local ROW. However, that right is a qualified one.
WITN must comply with all “reasonable” regulations imposed by the municipality with
jurisdiction over the affected ROW.
As an ATU, WITN also has the right to challenge any municipal regulations that it believes are
“unreasonable.” Those challenges are heard by the PSCW. Wis. Stat. § 182.017(8).
B.

WHAT RIGHT DOES A MUNICIPALITY HAVE TO REGULATE WITN’S
UTILITY POLES?

Municipalities have police power authority to regulate local ROW. With respect to a company’s
use of local ROW, such regulations must be reasonable. League members have several questions
regarding what is “reasonable regulation” with regard to WITN’s utility poles. These questions
are addressed as follows:

1

“Telecommunications service” is very broadly defined as “the offering for sale of the conveyance of voice, data, or
other information, including the sale of service for collection, storage, forwarding, switching, and delivery incidental
to such communication regardless of the technology or mode used to make such offering.” Wis. Stat. §
182.017(1g)(cq).
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1. May a municipality adopt a moratorium on the placement of 120’ poles in the ROW
in order to have time to put regulations in place that would apply to such structures?
No. According to Wis. Stat. § 182.017(8)(am), a municipal regulation is
unreasonable if it “has the effect of creating a moratorium on the placement of
company lines or systems” in local ROW.
2. How much time can a municipality take in acting on WITN’s permit application?
60 days. According to Wis. Stat. § 182.017(9), a “municipality shall approve or deny
a permit application no later than 60 days after receipt of the application.” If it fails
to act within that time period, then the application is deemed granted. In addition, if
the application is denied, the “municipality shall provide the applicant a written
explanation of the reasons for the denial” at the time of the denial.
3. May a municipality charge WITN rent for use of its ROW?
No. According to Wis. Stat. § 182.017(8)(b), a municipality may not charge rent to
an ATU for use of the ROW. It may only charge fees that compensate the
municipality for certain “management functions,” such as


Registering companies, including the gathering and recording of information
necessary to conduct business with a company.



[I]ssuing, processing, and verifying excavation or other company permit
applications, including supplemental applications.



Inspecting company job sites and restoration projects.



Maintaining, supporting, protecting, or moving company equipment during
work in municipal ROWs.



Undertaking restoration work inadequately performed by a company after
providing notice and the opportunity to correct the work.



Revoking company permits.



Maintenance of databases.



Scheduling and coordinating highway, street, and ROW work relevant to a
company permit.

4. May WITN’s poles be regulated on the basis of aesthetics?
No. Municipal regulations are reasonable if they regulate on the basis of an adequate
health, safety, or welfare concern. According to the PSCW’s ROW rules, a project’s
3

negative aesthetic impact is not an adequate justification for the regulation of utility
poles in local ROW. See Wis. Admin. Code Ch. PSC 130 (Municipal Regulation of
Municipal Rights-of-way).
C.

WHAT SORT OF REGULATIONS MAY A MUNICIPALITY APPLY TO WITN?

A municipality may regulate the placement of WITN’s poles as it does any other utility
structures in the ROW (e.g., telephone or electric utility poles). The following requirements,
among others, could be applied to WITN:


Permit and registrations fees.



Bonding and insurance requirements during construction in ROW.



Fall zone and set back restrictions.



Siting restrictions based on safety factors; for example:
o Line of sight restrictions (i.e., prohibit the placement of poles in places
where a driver’s line of sight may be obstructed).
o Siting restriction due to interference with the provision of municipal
police or fire services (e.g., prohibit the placement of the poles within
a certain distance of buildings so that the poles do not impede the work
of firefighters should the building catch fire).



Removal requirements for when a pole is no longer serving a permitted use.



Requirements to comply with all applicable state and local building codes and
electric codes.



Proof of strength requirements (i.e., when equipment is placed on the poles,
the company must ensure that the weight of the equipment will not
compromise the structural integrity of the pole).

Care should be taken that any such regulations, as applied to WITN’s use of local ROW, be
competitively neutral and nondiscriminatory. See 47 U.S.C. 253(c).2 Under state law, the
municipality’s regulations will be judged on the basis of reasonableness. The PSCW’s ROW
rules, cited above, and Wis. Stat. § 182.017(8) provide some guidance on what the PSCW will
consider reasonable regulation.
2

That federal statutory provisions provides:
(c) State and local government authority
Nothing in this section affects the authority of a State or local government to manage the public
rights-of-way or to require fair and reasonable compensation from telecommunications providers,
on a competitively neutral and nondiscriminatory basis, for use of public rights-of-way on a
nondiscriminatory basis, if the compensation required is publicly disclosed by such government.
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D.

MAY WITN’S POLES BE REGULATED AS CELL PHONE TOWERS?

League members have also asked whether their zoning ordinances applicable to cell phone
towers can be applied to WITN. Such ordinances would apply if WITN’s poles are considered
“mobile service support structures” within the meaning of Wis. Stat. § 66.04043. According to
the plans it submitted to various municipalities, WITN intends to install two microwave dishes
on its poles, and it apparently intends to offer backhaul and other support services to mobile
service providers,4 among others. While WITN’s poles and equipment may be used to support
the provision of mobile services5 by others, it does not appear that such a facility was intended to
be treated as a “mobile service facility”6 within the scope of Wis. Stat. § 66.0404. In other
words, WITN is not initially, at least, planning to provide cell phone service using the equipment
to be installed on the poles. It is likely that WITN will lease or license pole space and/or
equipment to cell phone providers in the future. The future installation of cell phone antennas
and other such equipment on WITN poles would be subject to municipal regulations either
consistent with or adopted pursuant to Wis. Stat. § 66.0404.7
While the municipality’s cell tower regulations would not apply at this time, a municipality’s
ROW regulations would, of course, apply. A municipality should review its ordinances to see if
other regulations might apply. For example, some communities regulate the placement of
microwave towers. Such regulations would likely apply here because the poles will be used to
support microwave equipment for the provision of back haul and other support services.
E.

WHAT MAY A MUNICIPALITY DO IF IT HAS NOT ADOPTED
REGULATIONS THAT WOULD APPLY TO UTILITY POLES PLACED IN
LOCAL ROW?

A municipality has broad police power authority to manage and control the public ROW under
its jurisdiction and may exercise its regulatory powers by, among other things, license,
3

This statute was adopted as part of 2013 Wis. Act 20 and greatly restricts the ability of municipalities to regulate
cell phone towers and related facilities.
4
In this context, backhaul service provides the link between a carrier’s cell site (e.g., base station at the cell tower)
and its mobile switching facility and then to the public switched telephone network.
5
Under 47 U.S.C. § 153(33), “mobile service” is defined as:
. . . a radio communication service carried on between mobile stations or receivers and land
stations, and by mobile stations communicating among themselves, and includes (A) both oneway and two-way radio communication services, (B) a mobile service which provides a regularly
interacting group of base, mobile, portable, and associated control and relay stations (whether
licensed on an individual, cooperative, or multiple basis) for private one-way or two-way land
mobile radio communications by eligible users over designated areas of operation, and (C) any
service for which a license is required in a personal communications service established pursuant
to the proceeding entitled “Amendment to the Commission’s Rules to Establish New Personal
Communications Services” (GEN Docket No. 90–314; ET Docket No. 92–100), or any successor
proceeding.
6
A “mobile service facility” is defined as “the set of equipment and network components, including antennas,
transmitters, receivers, base stations, power supplies, cabling, and associated equipment, that is necessary to provide
mobile service to a discrete geographic area, but does not include the underlying support structure.” Wis. Stat. §
66.0404(1)(L).
7
The municipality should consult with its attorney regarding any such regulations and their applicability to facilities
located in the ROW.
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regulation, fine, and other necessary or convenient means. See Wis. Stat. § 62.11(5) (for cities)
and § 61.34(1) (for villages). Accordingly, if a municipality currently has no ROW regulations
to apply to the placement of utility poles in local ROW and if it does not have time to do adopt
such regulations within the 60-day time period for acting on permit applications, then
alternatively, the municipality could enter into a license agreement with WITN.8
The terms and conditions to be considered for such an agreement might include:


A provision granting the company a license to use the ROW, subject to the terms and
conditions of the license and setting out the scope of the license (i.e., permitted uses).



A description of the licensed area (i.e., a legal description of the area of the ROW where
the pole(s) will be installed).



A provision for a license fee, which covers the cost of regulation as discussed above.



A provision setting out the term of the license agreement and conditions for termination.
The agreement should be in place for as long as the pole is being used for a permitted
purpose in accordance with the agreement.



A removal provision, setting out the time frame for removal of the company’s equipment
from the ROW and the conditions under which removal is required.



A provision stating what the permitted uses are.



A requirement to submit construction plans and schedule and list of contractors.



A requirement that a traffic control plan be submitted in advance of construction if one is
necessary.



Requirements regarding set back and fall zone.



A requirement that the company be responsible for any damage it does to private
property.



A requirement that the company be responsible for all locates under Wis. Stat. §
182.0175.



Insurance, indemnification, and bonding requirements.



A requirement that the company comply with all application laws, regulations, and codes
(e.g., Wis. Stat. §§ 86.16(2) and 182.017 and the Wisconsin State Electrical Code).

8

The right to regulate ATU and public utility use of local ROW by contract is recognized in Wis. Stat. §§
182.017(1g)(bm); 182.917(8); 196.58(1g); and 196.58(1r)(a).
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Company responsible for maintenance and improvements.



Requirement that the licensed area be free from debris, etc.
CONCLUSION

A municipality has 60 days in which to act on WITN’s permit application. It is important that,
during this relatively short time period, the municipality work with the company to ensure that
the public’s interest in local ROW is protected. If the municipality’s ROW regulations are
inadequate or do not exist, the municipality should consider entering into a license agreement
with WITN to address the terms and conditions under which the company will be permitted to
use local ROW. Care should be taken not to impose any non-neutral, unduly discriminatory, or
unreasonable requirements on WITN. Finally, now may be a good time for the municipality to
consider adopting a generic ROW ordinance, as these same issues are likely to arise in the future.
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